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PREFACE. 


TH  E  following  Pamphlet,  the  Produce 
tion  of  a  Pcrfon  eminent  in  his  Time 
for  legal  and  conftitutional  Learning,  con- 
tains fo  full  a  Difcuflion  of  a  very  curious 
and  important  Subjed,  as  to  render  it  ex- 
tremely ufeful  to  the  Lawyer,  the  Legiflator, 
and  the  Antiquarian.  Though  written  at  a 
particular  Period,  and  with  a  particular  View, 
the  Subjed  of  it  will  claim  Attention  at  all 
Times :  And  the  honourable  Notice  it  re- 
ceived lately  in  a  very  Auguft  Aflembly  feems 
to  demand,  that  it  (hould  be  exempted  from 
the  ufual  Fate  of  Fugitive  Pieces,  and  the 
Knowledge  of  it  more  generally  diffufed. 
The  Author  of  it  was  Richard  Weft^  Efq.  a 
Gentleman  brought  up  to  the  Profeflion  of 
the  Law,  and  who  had  arrived,  when  this 
Performance  was  originally  publifhed,  at  the 
jjrlonour  of  being  one  of  the  King's  Counfel. 

6  Jn 


vi  P    R    E    F    A    C    E. 

In  the  Fifth  Parliament  of  Great  Britain  he 
reprefented  the  Borough  of  Grampotindy^nd  in 
the  Sixth  that  oi  Bodwyn.  On  the  3  lit  Day 
oi  May  1725,  he  was  appointed  Lord  High 
Chancellor  of  7r^/tf«^,  in  which  Kingdom  and 
Station  he  died,  on  the  3d  Day  of  December 
1726.  He  married  a  Daughter  of  Bifhop 
Burnet ;  and  left  one  Son,  who  is  well  known 
as  a  polite  Scholar. 


A  N 

ENQUIRY 

I  NT  O    T  H  E 

Manner  of  Creating  Peers. 


THE  Leaders  of  thofe  warlike  Nations  wh« 
overturned  the  koman  Empire,  did  in  Proceft 
cf  Time  become  Kings  of  the  refpeftive  Provinces 
which  they  conquered  :  And  by  the  Difpofition  and 
Regulation  of  Property,  which  they  refpeftively  efta- 
blifhed  among  their  Followers,  give  Birth  to  what  was 
afterwards  called  the  Feudal-Law.  For  by  the  Feudal* 
Laijo  muft  not  be  intended,  thofe  Laws  by  which  the 
Goths  (or  by  vvhatfoever  other  Name  the  glorious 
Founders  of  the  European  Monarchies  were  known) 
were  governed  while  they  were  as  yet  in  their  own 
Countries,  but  thofe  which,  after  the  Acquifition  of 
their  feveral  Provinces,  the  Conquerors  by  a  commoa 
Ncceifity  were  obliged  to  obferve,  that  they  might  be 
able  to  keep  Pofleffion  of  their  Conquefts.  And  hence 
is  it  that  the  Form  of  their  Civil  Government  was 
taken  from  that  of  their  Army.  The  antient  Inha- 
bitants of  the  Countries  conquered,  not  being  to  be 
trufted  with  too  large-a  Share  of  Property,  the  Diftri- 
bution  of  Lands  (which  was  the  Reward  of  the  con- 
quering Army)  was  made  with  a  View  to  the  keeping 
them  in  perpetual  Subjection. 

But  without  entering  particularly  into  the  Hiftory  of 
the  Rife  and  Progrefs  of  the  Feudal-Law,  it  will  be 
fufficient  to  obferve,  that  in  a  fmall  Compafs  of  Time 
it  fpread  over  all  Europe ;  the  feveral  Conquerors  of 
til*  European  Provinces  being  engaged,  by  aLikenefs  of 
B  Circumdances; 
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Circumflances,  to  eftablilh  Laws  fimilar  to  each  other. 
And  a  Kingdom,  upon  their  Principles,  is  to  be  conft-" 
tiered  no  otherwife  than  as  one  great  Seignory  or  Do- 
minion, of  which  the  King  is  the  Chief  Lord.  Far 
the  whole  conquered  Territory  was  at  firft  divided  in- 
to two  Parts :  One  of  which  was  referved  for  the  Sup- 
port and  Revenue  of  the  Crown,  and  was  manured 
by  the  proper  Tenants  and  Hufbandmen  of  the  King. 
Which  Share  of  the  Lands  was  th«  Jacrum  fatrimoniitm 
frincipis,  and  the  infeparable  Inheritance  of  the 
Crown,  and  is  llyled  in  the  Book  of  Domefday,  Tei-ra 
Regis,  and  is  now  known  in  Law  by  the  Name  of  Jn- 
cient  Demejne.  The  Occupiers  of  ihefe  Lands  were 
all  Tenants  in  Socage,  and  (among  other  their  Privi- 
leges) they  could  not  by  Law  be  obliged  to  kise.  in  the 
Wars. 

For  the  Defence  therefore  of  their  new  eftablifhed 
Kingdoms,  the  other  Part  of  the  Land  was  divided 
among  the  Military  Men  ;  in  a  Manner  fo  like  what 
was  pradifed  by  Alexander  Severus  in  fomc  Frontier 
Provinces  of  the  Reman  Empire,that  it  has  been  thought,' 
by  Men  of  very  confiderable  Learning,  to  have  beea 
the  Foundation  of  the  Feudal-Lanv :  The  Barbarians 
making  Ufe  of  that  Method,  which  they  found  em- 
ployed by  that  Emperor  for  the  Defence  of  his  Provin- 
ces, to  maintain  themfelves  in  the  Pofleflion  of  theirs. 
As  the  Words  of  jElius  Lampridius,  from  whom  this 
Paflage  is  taken,  are  very  remarkable,  I  have  thought 
fit  to  tranfcribe  them.  "  Sola  quae  de  hoftibus  capta 
"  funt  limitancis  ducibus  &  militibus  donavit,  ita 
"  ut  eorum  ita  effent,  fi  hxredes  illorum  militarent, 
*•  ncc  unquam  ad  privatos  pertinerent  dicens  attentius 
"  cos  mrlitaturos,  fi  etiam  fua  rura  dcfcnderent." 
For  this  Purpofe  therefore,  Provinces  were  granted 
to  Dukes,  Sub-Divilions  of  them,  or  Counties,  to  Earls , 
Caltles  and  Scigi;ories  to  Barcns ;  fubjeft,  among  others, 
to  this  Condition,  of  ferving  in  the  Wars  with  a  pre- 
ftribed  Number  of  Men. 

Thcfe  Fiefs,  as  they  were  afterwards  called,  were 
originally  at  molt  but  for  Term'  of  Life  ;  and  when 
in  Proccfs  of  Time  they  became  Hereditary,  this  Con- 
dition of  military  Service  was  fo  annexed  to  the  PofTef- 
/ion  of  Land,  that  every  Donee  and  his  Heirs  were 
obliged,  not  ex  paQo  njelcondiao,  but  of  Common  Right, 
without  any  cxprefs  Rcfervation  in  the  Grant  for  that 

Purpofe, 
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Purpofc,   to   render   all  Feodal  Duties  and  Services 
whatfoever. 

This  Feudal  Laiu  prevailed  fo  univerfally,  that  while 
the  Ci-vil  La'-M  was  buried  for  feveral  Ages  and  for- 
gotten, it  was,  as  it  were,  the  jui  gentium  oi  Europe. 
As  for  Englmuiy  in  particular,the  Ci'vil  Law  wis  fcarcely 
ever  admitted,  whenas  the  Bulk  of  our  Ccmmon  Lanv 
is  nothing  but  Feudal  Cuftoms.     And  Bradon  thought, 
that  Counties  and  Baronies  were  in  a  Manner  eflential 
to  the  Being  of  a  Kingdom  ;  Regnutn,  (xy$  he,  quod  ex  Lib.  ii. 
iomitatibus  (^  baroniis  dicitur  ejfe  conjiitutum  :  And  the  c.  34. 
Author  of  the  Mirror  ofjujiices,  after  mentioning  fe- 
veral   of   the    Royal    Prerogatives,    adds,    "  Thefe  C.  1.  fs.3. 
*'  Rights   the  firft   Kings  held,    and  of  the  Ref.due 
*'  of  the  Lands  they  did  enfeoffe  the  Earh,  Barons, 
*'  Knights,  Serjeants,  and  others,  to  hold  of  the  King 
**  by  the  Services  provided  and  ordained  for  the  De- 
**  fence  of  the  Realm,  according  to  the  Articles  of 
**  the  Antient  Kings."  And  for  thisReafon  therefore  Co.  Lit. 
do  all  our  Lawyers  affirm,  that  no  Subjeft  does  poflefs  fs.  i. 
any  Land  in  England  abfolutely  free,  but  that  it  is  all  Smith  de 
held  mediately  or  immediately  of  the  Crown,  it  being  Rep.   1.  3. 
but  Partially  or   Conditionally,   and  not  Abfolutely  c.  10. 
granted  to  him.  ^   Somner 

At  the  Time  of  the  Coiiqueft  the  Feudal  Laiv,  as  it  Gavel. 
was  underllood  and  pradlifed  in  France,  flouriihed  in  p.  109,  &c. 
its  full  Vigour  in  Normandy.    Not  that  the  Cuftoms  of 
Kormandy  were  entirely  the  fame  with  thofe  of  France, 
fince  that  was  impoflible,  each  Province  of  that  King- 
dom, even  at  this*  Day,  having  diftinft  and  different  0*"vres 
Cuflomaries,  though  all  founded  upon  the  fame  Prin-  deBafnag. 
ciples,  as  appears  bv  their  greateil  Lawyers,  conftantly  Vol.  L 
explaining  the  Culloms  of  one  Province  by  thofe  of 
another.     But  that  (in  like  Manner)  Ro/lo  upon  his 
Conqueft  of  AVr//?rm,  afterwards  called  AVotaw^,  for 
the  Prefervation  of  his  Acquifition,  did  eftablifli  Laws 
(as  his  Circumftances  were  the  fame)  much  refembling 
thofe  which  had  been  enafted  by  the  Frankj,  upon 
their  Conquell  of  France,  which,  as  Intercourfe  and 
Commerce  between  the  two  People  encreafed,  acquired 
a  iHll  greater  Likenefs.     Now  although   there  were 
Military  Tenures  in  England  during  the  Time  of  the 
Saxons,  yet  it  is  certain  that  they  underwent  a  very 
great  Alteration  by  the  Acceflion  of  William  the  Con- 
eutror  to  the  Throne,  who  eftablilhed  many  Feudal 

R  z  Cuftoms 
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Cuttoms   for  Law,  that  he  brought  with  him  front 

Fitfs  had  in  France,  not  many  Years  before  our  Con- 
queft,    been   made  Hereditary,   with   no  other   View 
than  to  fecure  the  Succeffion  of  the  Crown  to  one  Fa- 
mily.    For  Hugh  Capet,  who  ufurped  the  Crown  of 
France,  to  the  entire  Exclufion  of  the  Carolo'vingiaH 
Line,  in  order  to  make  it  the  Intereft  of  all  the  leffer 
Wobility  (for  perhaps  fome  of  the  greater  Fiefs  had 
been  made  Hereditary  fooner  through  the  Weaknefs  of 
the  French  Princes)  to  fupport  his  Title,  did  in  the 
Year  988  grant  to  them,  that  from  thenceforth  they 
Jhould  hold  their  Fiefs  to  them  and  their  ^^/W  for  ever 
•in  a  Feodal  Manner,  by  the  Ceremony  and  Oath  of 
Homage  and  Fealty.  This  Example  was  wifely  followed 
hymiliam  theConqueror,  who  immediately  transferred 
(if  Sir  Harry  Spellman  is  to  be  believed)   this  French 
Cuftom  of  making  Fiefs  Hereditary  into  England,  neg- 
lefting  the  former  Praftice  of  our  5«;..«  Anceftors, 
who  had  till  that  Time  continued  the  Tenure  of  their 
Fiefs  either  Arbitrary,  or  at  leaft  in  fome  definite  Li- 
mitation, as  for  Life,  ^c.     But  what  makes  this  Spe- 
culation the  more  probable  is,  that  for  a  long  Time 
after,  the  Conqueft,  the  Rules  of  the  Defcent  of  Land 
at  the  Common  Law  were  \zry  uncertain.     Which  is 
exaaiy  conformable  to  what  happened  abroad  during 
the  Infancy  of  the  Feudal  Law,  in  which  the  Sue- 

T  -k  t?  '^  o°"  -^  ^'^^'  ^'^^  '^"^  ^y  ^ow  Degrees  reduced  to 
Lib.  Feu-  a  Certainty.  «'  Antiquiflimo  tempor?  fic  erat  in  do- 
dor.  1.  ^  minorum  poteftate  connexum,  ut  quando  vellent, 
et.  I.  «c  poflent  auferre  rem  in  feudum  a  fe  datam,     Poftea 

**  vero  eo  ventum  eft,  ut  per  annum  tantum  firmi- 
tatem  haberent.     Deinde  ftatutum  eft  ut  ufque  ad 

vitam  fidehs  produccretur Sic  progreffum 

T^   c        r    ■  ^\"/  ^'^  ^^'°'  deveniret,"    My  Lord  Chief  Juf- 
DeSucccf-  t.ce  Hales  does  obferve  out  of  Glan'viJ,  that  in  the 
fion.    Lib.  B.tign  of  Henry  the  Second,  if  a  Man  had  two  Sons, 
vu.  c.  3.    and  the  Eldelt  died  in    the  Lifetime  of  the  Fathe 
leaving  a  Son  or  Daughter,  and  then  the  Father  diedj 

!i'''1',?"^'"°?'^*''^'^''"^^''  ^^^  Nephew  or  the  Son 
fhould  fucceed  as  Heir  to  the  Father.  The  Chief  Tuf, 
tice  adds,  that  the  better  Opinion  feems  to  be  for  the 
Nephew ;  but  then  this  Obfervation  muft  be  added, 
that  though  Gla»r^il  does  declare  for  the  Nephew,  it  is 
ngt  generally  but  upon  Condition  -,  for  if  the  Father  of 
^  th« 
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the  Nephew  had  been  by  the  Grandfather  provided 
for  with  a  fufficient  portion,  and  been  as  it  were  ma- 
numitted and  made>/  Juris,  in  fuch  Cafe  the  Nephew, 
according  to  G/anvil,  was  not  Heir.  But  if  the  Father 
died  during  the  Life  of  the  Grandfather  while  he 
was  part  of  the  Grandfather's  Family,  and/u6  ejus  po- 
tejfate,  without  any  feparate  Eftate  of  his  own,  in  fuch 
Cafe  only  was  the  Nephew  Heir.     "  Ita  dico  fi  pater 

**  fuus  non  fuerit  ab  avo  fuo  foris  familiatus— 

*'  fi  quando  partem  terrae  fuje  affignet  pater  filio  fuo 

«*  &  leifinam  faciat, tunc  enim  non  poterint 

**  hsredes  ipfius  filii  de  corpore  fuo  aliquid  amplius 
*•  petere  contra  avunculum  fuum  vel  alium  de  refidua 
"  parte  hicreditatis  avi  fui."  But  befides  what  is  now 
obferved  out  of  Glanvil,  it  is  certain  that  much  hard- 
er Cafes  did  happen  at  the  Time  that  he  wrote.  For 
fometime  by  the  Feudal  Laiv,  if  the  Father  died  leav- 
ing feveral  Sons,  the  Lord  of  the  Fief,  though  he  was 
obliged  to  give  it  one  of  them,  was  yet  at  Liberty  to 
grant  it  to  which  he  pleafed.  "  Progreflum  ell  ut  Lib.  pcud. 
"  ad  filios  deveniret,  in  quern,  fcilicet  dominus  hoc  u^i  fupra. 
**  vellet  beneficium  confirmare." 

That  the  King  had  a  prerogative  fomewhat  like  this 
in  relation  to   Female  Heirs  is  certain,  for  by  F//«- Prefcrip- 
Herbert  it  appears,  that  if  a  Baron  died  leaving  only  tion,  3  H. 
three  Daughters,  if  the  two  Eldeft  were  married,  l^c.  III.  n.  56. 
the  King  had  the  Marriage  of  the  Youngcil,  to  whofe 
Hulband  the  King  could  grant  the  whole  Inheritance 
of  the  Father,  entirely  excluding   the  other   Sifters. 
But  this  was  not  all,  for  during  the  fame  Reign   of 
Henry  H.  a  Man  died  leaving  a  Son  by  a  firft  Wife,  and 
another  Son  by  a  feccnd  Wife,  the  King  claimed  and 
aftually  exercifed  the  Prerogative  of  bellowing  the  Fief 
upon  the  fecond  Son,   though  by  a  different  Ventre. 
Becaufe  he  judged  him  to  be  a  Man  abler  to  perform 
Knightfervice  than  the  other.    "  Galfridus  deMande-  Mag.  Rot, 

**  ville   fenex   tcnuit  baroniam  de  Merfewude &  10. 

*'  genuit  de  prima   uxere  fibi  defponfata  Robertum  Joa.  Re. 

"  ce  Mandevilla. Galfridus  autem  fenex  deMan-  Ro.  11.  b, 

**  devilla aliam   uxorem  defponfavit  de  qua  Dorfet  & 

"  genuit  Radulphum  de  Mandevilla.  Qui  poft  obitum  Somerfet, 
*•  ipfius  Galfridi  fenis  tenuit  pra;didlam  baroniam  per 
*'  voluntatem  Henrici  Regis  eo  quod  fuit  melior  Mi- 
«*  ]cs,  quam  Robertas  de  Mandevilla  frater  ejus." 

The 
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The  Army  of  William  the  Conqueror  was  compofcd 
of  feveral  Nations,  who,  in  order  to  make  their  Fortunes 
»  by  the  Spoil  of  the  Engliflj,  had  lilted  themfelvcs  in 

Order.        the  Service  of  the  Norman.  "  Galli  namque  at  Britones, 
Vital,  in    "  Pidlavini  &  Burgmidiones,  aliique  populi  Cifalpjni 
Vi.  Wi.  2.  "  ad  bellum  Tranfmarinum  convolarunt  &   Anglicaj 
**  praedae  inhiantes."     And  among  all  thofe  People,  as 
well  as  in  Normandy ^  the  Feudal  Lauj  not  only  prevailed, 
but  was  underftood  almoft  in  the  fame  Manner.   Now, 
as  I  do  not  propofe  to  write  a  juft  Treatife  upon  the 
Original  and  Nature  of  Peerage,  but  only  to  enquire 
into  the  Manner  how   the  Prerogative  of   creatiuo- 
Peers  was  antiently  exercifed   by  the  Crown,  I  (hafi 
not  carry  my  prefent   Refearch  higher  than  the  Con- 
J«t.  of      queft.   What  Eftate  the  Q.\i\t{'J'hanei  among  the  Saxom 
Honor,  p.   (who   Mr.    Sclden  fays  were   the    King's    immediate 
507  —  8.      Tenants  of  Lands  held  as  of  his  Perlon  by  perfonal 
Services,  which  therefore  he  thinks  to  be  a  Kind  of 
Grand-Serjeantry)  had  in  their  Honours,  or  how  they 
were  created,  hot  being  neceflary  to  be  determined  in  the 
Examination  of  a  Point  that  as  to  the  firft  Part  of  it 
turns  chiefly  upon  the  Feudal  Laiv,  as  it  was  under- 
ftood  in  England  foon  after  the  Conqueft. 

Pierage,  according  to  the  common  Opinion,   is  by 
Three  Manner  of  Ways,  that  is,  by  Tenure,  by  IVrit,  or 
by  Letters  Patents.  But  before  I  enter  into  the  Confidera- 
tion  of  either  of  them,  it  muft  be  obferved  that  it  is 
agreed  by  all,  that  from  the  Conqueft  until  the  latter  End 
of  the  Reign  oi  Henry  III.  the  Barons  were  all  Feudal 
and  by  Tenure,  and  confequcntly  their  Appearance  in 
Parliament,  during  that  Time,  can  be  confidered  no 
otherwife  than  as  a  Service   annexed  and  incident  to 
the  Pofleflion  of  their  Lands.     Henry  III.  according  to 
In  Britan.  the  learned  Cambden,   firft  began  the  Method  of  crea- 
ting  Barons  by  Writ,  thereby  excluding  fuch  of  the 
lefler  Barcns  by  Tenure  as  hepleafed,  and  beftowing  an 
equal  Degree  of  Honour  and  Privilege   upon  Perfons 
who  were  not  Barons  by  Tenure,  as  upon   thofe  who 
were.     Which  Method  of  proceeding  continued  until 
the  I  ith  of  Richard  II.  who  firft  introduced  the  Crea- 
tion of  Barons  by  Patent.  Thefe  three  Periods  of  Time, 
which  exhibit  fo   many  different  Stages  of  the  Englijh 
Peerage,  are  fo  remarkable,   that  I  think  I  cannot  ob- 
ferve  a  better  Method  than  to  make  them  the  Heads  of 
the  following  Difcourfe. 

The 
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The  wliole  of  Parliamentary  Bufinefs  mSybe  reduced 
under  the  two  general  Heads  of  ^^/wrr  and  Confent  ;  io 
hr  as  the  Confent  of  the  Barons  was  wanting  to  any 
Propofition  that  might  be  made  unto  them,  their  Pre- 
icnce  in  Parliament,   and  Signification  of  their  AfTent, 
was  abfolutely  neceflary  to  enable  the  King  to  do  fomc 
Ad,  which  by  Law  could  not  be  done  without  their 
Confents.     And  as  to  the  Matter  of  Advice,  their  At- 
tendance is  to  be  confidered  only  as  a  Feudal  Service, 
which  by  the  Tenure  of  their  Lands,  and  the  Oath  of 
Homage  they  had  taken,  they  were  obliged  to  pay  unto 
the  King  as  to  the  Superior  Lord  of  their  Fie/i.     For  it 
was  a  Notion  common  to  all  the  Gothic  Nations,  that 
their  Kings  had  no  Right  to  any  Duties  or  Services 
whatfccvcr,  but  what  were  purely  Feudal.     Nor  did 
any  Man  think  himfelf  obliged  to  the  Performance  of 
any  further  Service,  than  was  annexed  to  the  Tenure  of 
his  Lands.    And  therefore  as  to  all  other  Things  that 
were£;c//-ar  Feudal,  the  particular  Confent  of  the  Parties, 
who  were  to  perform  them  either  in  Perfon  or  by  their 
"Reprefentatives,  was  abfolutely  requifitc.     Now  it  is 
abkird  to  fuppofe  that  the  Conqueror's  Native  Normans^. 
and  much  more  fo  that  the  Foreigners,  who  were  no 
inconfiderable  Part  of  his  Army,    fluflied   with    the 
Merit  of  conquering  a   Kingdom  for  their  General, 
would  fuffer  thcmfelves  to  be   worfe   ufed  in  England 
than  they  had  been  in  their  own  Country.  That  Prince 
therefore    (w  ho  was  not  likely  to  abate  any  Thing  of 
his  juft  Prerogative),  never  pretended   to   any  Thing 
from  his  Followers,  that  was   net  founded  upon  ti\e 
known  Principles  of  the  Feudal  Lanjo^  as  appears  by  the 
Laws  which  he  enafted  ;  "  Volumus  etiam  ac  fimiter  Inter  Lc- 
'*  prscipimus,     ut     omnes    liberi     homines     totius  ^^5 -^_  i^ 
•*  monarchia:  regni  noltri  pra;didti  habeant  &  teneant  Lcx.  55. 
•'  terras  fuas  &  poflefiiones  fuas  bene  S>c  in  pace  liberc 
•*  ab  omni  exaftione  injulU  &  ab  omni  tallagio,  ita 
"  quod  nihil  ab  eis  exigatur  vel  capiatur  nifi  fervitium 
*'  fuum  libcrum  quod  de  jure  nobis  facere  debent  Sc 
"  facere  tenentur,  Sc  prout  ftatutum  eft  eis  &  illis  a 
'*  nobis   datum    &    coiiceiTum,     jure   hereditario    in 
*'  perpetuum  per  Commuiie  Concilium  totius  regni 
"  noftri." 

Parliaments  were  not  formerly  fo  regular  in  point 
of  Form  as  they  now  are,  fince  even  the  Number  of 
JCniehts  to  be  chofen  for  each  Shire,  to  fcrve  in  the 

Houfe 
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Houfe  of  Commons,  was  for  fome  Time  uncertain.  Tire 
firft  Writs  for  the  Choice  of  whom  that  are  extant,  are 
M.  6.  dor.  ^^  Ed'}'  by  which  two  Knights  only,  as  at  this  Day, 
were  dirciSled  to  be  chofcn  for  each  County  :  But  then 
the  King  not  being  fatisfied  with  that  Number,  as  ap- 
pears by  another  Writ  entered  upon  the  fame  Dorfe, 
the   Sheriffs   are    commanded    to    caufe  Two  other 
Knights  to  be  chofen  ;  which  Way  of  proceeding  be- 
ing  at   laft  thought  inconvenient,  was  remedied    by 
the  Statutes  of  5  R.  II.  C.  4.  7.  //.  4.  C.  15.  and  feveral 
other  fubfequent  Statutes,  which  have  contributed  to 
the  reducing  the  Houfe  of  Commons  to  that  Method 
and  Fortn  we  now  fee  it  in.     Now  one  Reafon  why 
thefe  Circumftances  were  not  determined  in  the  earlier 
Times  may  poflibly  be,  that  they  were  then  more  con- 
cerned about  the  Effentials  of  Government  than  the 
Forms.  When  no  Prince  in  Europe  had  as  yet  imagined, 
that  he  had  a  Right  to  rule  in  all  Things  without  a 
Parliament  or  Affembly  of  Eftates ;  provided  the  Con- 
fent  of  the  Perfons,  who  were  either  to  pay  or  perform 
SkXiy  Thing  extra-ftodal,  was  bond  fide  applied  for  and 
obtained,  they  were  not  over-folicitous  concerning  the 
Manner  in  which  it  was  applied  for  and  obtained.  But 
as  the  People  grew  jealous  of  the  Crown's  defigning 
to  impofe  Contributions,  \^c.  upon  them  without  their 
Confent,   thefe   (otherwife)  Formalities  were  thought 
neceflary  to  be  regulated  and  fixed.   For  certainly  fuch 
Things  have   been  formerly  done  by  each  Houfe  in 
Parliament,  and  that  without  any  Complaint,  which  if 
they  were  now  to  happen,  would  be  univerfally  con- 
demned as  unparliamentary  and  illegal.     Both  Lorda 
and  Commons  have  feparately  and  by  themfelves  given 
Aids  and  Subfidies  unto  the  Crown  ;    as  for  Inftance, 
Rot.  Par!    ^"  '  ^  ^^'  ^^'  ^^^  Lords  granted  to  the  King  the  Tythc 
_   g'        'of  all  the  Corn,  \^c.  growing  upon  their  Demefnes  ^ 
the  Commons  at  the  fame  Time  granting  nothing,  nor 
anywifc  concerning  themfelves,   with  what  the  Lord» 
thought  fit  to  grant  out  of  their  own  Ellates.    At  other 
Times  the  Knights  of  Shires   feparating  themfelves, 
as  it  were,  from  the  reft  of  the  Commons,  and  uniting 
themfelves  to  the  Lords,    have  granted    a  Subfidy, 
and  the  Reprefentatives  of  Cities  and  Boroughs  have 
likewife,  feparately  by  themfelves,  granted  the  Subfi- 
Rot.  Par.   dies  to  the  Cown,  as  appears  by  a  Writ  for  the  Col- 
p.i.m.22.  le^on  of  a  Subiidy  ia  z\Ed.  I.  **  Rex,  &c.  Cum 

"  Comites 
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*'  Coniltes,  Barones,  Milites,  &c.  nobis,  &c.  fecerunt 
"  undecimam  de  omnibus  bonis  fuis  mobilibus.  Et 
"  Gives  Si  Burgenfes,  Sec.  feptimam  de  omnibus  bonis 
'*  fuis  mobilibus,  Sec.  nobis  curialiter  concefierint,&c/* 

But  further,  when  any  Affair  happened  which  was  . 
not  univerfal,  but  afFefted  only  particular  Perfons,  it 
was  common  for  them  only  to  be  fummoned.  Hence 
is  it,  that  we  fee  among  the  Rolls  feveral  Writs  to  this 
Purpofe,  as,  e.  g.  Summonitiones  ad  colloquium,  de  'veni- 
endoad confilium,Scc.  Which, though  they  have  fometimes 
been  millaken  for  Parliamentary  Writs,  are  yet  nothing 
but  Summons  of  particular  Perfons  to  confult,  and 
to  contribute  towards  the  Expence  of  an  Aftair,  in 
which  they  only  (or  at  leaft  chiefly)  were  concerned. 
As  in  35  Ed.  III.  there  is  a  Writ  direfted  to  Humfry  Earl 
of  Ntrthampton    (which  Dugdale  however  has  printed  ' 

in  his  Colledion  of  Writs  of  Summons  to  Parliament), 
wherein,  after  reciting  the  Confulion  the  Affairs  of. 
Ireland  were  in,  and  that  he  and  feveral  other  Englijh 
Lords  had  large  Pofleffions  in  that  Kingdom,  and  were 
therefore  more  particularly  obliged   to  the  defence  of 
it-,  it  follows  •*  Volumus  vobifcura  &   cum  aliis   de  Rot. 
"  eodem  regno  (Angliae  fcilicet)   terras  in  dida  terra  Clauf.  35. 
**  habentibus  colloquium  habere  &  traftatum   vobis  E.  3.  m. 
"  in  fide  &  ligeancia,  &c.     Mandamus,  &c."     But  36.  dorfo. 
that   the    Reader    may  fully   fee,    how    ftriftly    the 
Principle  of  no  Perfon's  being  to  be  taxed  without  their 
own  Confent  was  obferved,  he  mull  know,  that  upon 
the  fame    Occafion  Writs  were  likewife  direfted  even 
to  the  Ladies,  who  were  Proprietors  of  Land  in  Ire- 
land, commanding  them  to  fend  their  proper  Attornies, 
to   confult  and  confent   to   what   (hould   be    judged     \ 
neceflary  to  be  done,  in  relation  to  that  Affair.   "  Rex 
•'  Sec.     Maria;  comitiifa;  Norfolc.  falutem,    &c.     Vo- 

**  bis  in  fide  &  ligeancia,  &c.  mandamus  quod 

"  aliqucm  vel  aliquosde  quibas  confidatis  apud  Weft- 

"  mon.    mittatis ad     loquendum     nobifcum • 

*'  fuper  diftis  negotiis — -  &  ad  faciendum  Sc  confen- 
"  ti^ndum  nomine  veftro,  fuper  hoc  quod  ibidem 
'*  contigerit  ordinari." 

If  this  Equity  was  therefore  obferved  with  refpeft 
to  particular  Perfons,  it  is  no  Wonder  that  it  was  al- 
ways thought  necefTary,  as  well  as  reafonable,  to  con- 
fult the  whole  Kingdom  in  Paxliament,  upon  all  Af- 
fairs and  Demands,  which  were  extra-feodal  and  of  a 
C  general 
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general  concern.    And  therefore  that  great  King  Eei.  t. 

Was  fo  fenfible  of  the  Juftice  of  this  Way  of  Proceeding, 

that  heinferted  in  his  Writs  of  Summons  to  Parliament, 

as  a  firft  Principle  of  Law,  and  as  his  Reafon  for  fum- 

moning  Parliaments,   That  in  every  Affair  ivhich  related 

to  the  ivhole  Kingdom,  the  Confent  of  the  ivhole  Kingdom^ 

ought  to  be  required.     The  Words  are  fo  noble  that  I 

Rot.  may  be  forgiven  if  I  tranfcribe  them.     '*  Rex,  &c. 

Clauf.  24."  Sicutlex  juftiflimaprovidacircumfpeftione  facronim 

Ed.I.  m.4.  "  principum  ftabilita  hortatur  ut  quod  omnes  tangit 

Dor.  **  ^h  omnibus  approbetur,  fic  &  innuit  evidenter   ut 

*'  communibus   periculis  per  remedia  provifa  commu- 

•'  niter  obvietur." 

It  is  agreed  univerfally,  that  the  Peers  or  Lords  of 
Parliament  do  relate  to,  and  ferve  for  the  general  good 
of  the  whole  Kingdom,  and  as  it  is  agreed,  that  every 
Peer  fits  in  the  Houfe  of  Lords  in  refpeft  only  of  his 
Barony,  it  will  be  neceflary  to  inquire  into  the  true 
Notion  of  the  Word  Peer,  and  likewife  what  conftituted 
a  Barony,  during  this  firft  Period  of  Time  of  which 
we  now  treat.  And  although  it  is  very  true,  that 
there  were  Great  or  Common  Councils  both  in  Eng- 
land dLwd  Scotland,  before  fo  much  as  the  Inftitution  of 
Tenures  of  Land  by  Knight-Service,  ^c,  or  of  Ma- 
nors in  this  Kingdom,  and  that  therefore  the  Feudal 
Law,  cannot  be  confidered  as  the  firft  Original  or 
:6radr.  Foundations  of  Parliaments  (as  has  been  by  fome 
imagined),  yet  if  we  confider  the  Englijh  Government 
only  as  it  has  been  fince  the  Norman  Conqueft,  it  will 
be  found  natural  to  look  upon  our  Anglo-Norman  Mo- 
narchy to  be  in  Great,  what  every  Manor  is  in  Minia- 
ture, and  that  therefore  our  Parliaments  do  in  a  great 
Meafure  referable,  and  may  (not  improp^ly)  be  itiled 
the  Court  Baron  of  the  Kingdom.  And  I  cannot  but 
think  this  to  have  been  the  Notion  of  Antiquity  ;  for 
in  the  great  Cafe  between  the  two  Kings  of  Na'uarrt 
and  Cajiille,  which  was  referred  to  the  Judgment  of 
our  Henry  L  and  his  Barons,  the  Judgment  is  entered 
(if  I  may  ufe  that  Expreffion  in  this  Manner),  Comites 
t^  barones  regalis  curia  Anglia  adjudica'verunt.         ^ 

Some  Authors,  in  order  to  magnify  the  Dignity  of 
Peerage  have  afferted,  that  the  Term  of  Peer  is  properly 
to  be  derived  from  the  Roman  Patricius,  or  at  leaft  from 
tke  Patriciatus,  which,  in  the  Decadence  of  the  Roman 
Empire,  was  ufed  to  denote  not  only  the  moft  confi- 
6  derable 
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derable  Dignity,  butalfoOfficeof  the  Empire.  As  this 

was  originally  a  French  Notion,    and  llarted  parhaps  Recher- 

with  no  oiher  View  than  to  flatter  the  Peers  of  France,  ches  de 

I  (hall  wave  any  further  Confideration  of  it,  fince  in  Pafquier 

fadl   (upon  Examination)    the  Term  appears   to   beL.  2.  C.g. 

owing  to   a  much  more  minute  Original.     And  the 

Word  Peers  or  Pares  is  altogether  feodal,  fignifying 

nothing  but  Men  equal  as  to  their  Condition,  Convaflals 

in  the  fame  Court,  and  Liege  Men  of  the  fame  Lord. 

**  Sunt  autem   Pares   curtis    (fays   Cujacius)   qui   &  Cujac. 

*'  Pares  curiae  dicuntur  nonnunquam  &  Pares  domus.  Com.  in 

"  convalTalli,  qui   ab  eodem  domino  eademve  domo  Lib.  i. 

*'  feuda  tenent  ;  non  quafi  Patricii,  ut  volunt  ignari  de  feud. 

*«  feudorum:"  With  whom  Sir  Harry  Spelman  concvirs,  tit.  1. p.  18. 

when  he  fays  "  Pares  dicuntur  qui  acceptis  ab  eodem  In  Gloffar» 

"  domino  puta   rege   comit«  &   barone   feudis   pari 

**  lege  vivunt.  Et  dicuntur  omnes  Pares  curias,  quod  in 

**  curia  domini  illius  cujus  funt  vaflalli  parem  habent 

"  poteftatem,   fcilicet,  vaflalli   regis  in    curia  regni, 

"  vaflalli   comitis  in   curia  comitatus,    vaflalli   baro- 

'*  nis   in  curia  baronis."     The  Word  Peer  therefore, 

though  now  itis  by  Cuilom,  and  xaTeloxi?;,  appropriated 

to  the  Peers  of  the  Kingdom,  was  yetantiently  equally 

applicable  to  the  Tenants  of  what  Lord  foever.  I  think 

that  I  need  not  fpend  more  Time  in  ftiowing  the  Senfe 

of  this  Word.   Every  one  knows  that  in  Magna  Chartd 

it  is  ufed  in  the  mofl:  general  Senfe  "  Nullus  liber  Cap.  29, 

**  homo,  Cjfr.  nifl  per  legale  judicium /«r/«OTy«ora«." 

But  in  the  Laws  of  Henry  the  Firft,  the  Word  Pares  or 

Compares  is  ufed  in  a  perfsft  Feudal  Senfe,  to  denote 

the  Tenants  of  the  fame  Manor,    '*  Li  denelagaLaftie-  ^^P*  34* 

*'  lutes,  nifi  fuper  fanfta  jurare  poterit,  i^c.    Sivc  in 

*'  comitatu,  vel   in   quovis   placito  regis  fiat  de  fua 

*'  vel  alterius  caufa,  vel  inter  Compares  in  curiis  vcl 

'*  divifis  vel  locis  fuis." 

But  further  it  muft  be  obfcrved,  that  although  thft 
TcrmBarcn,  as  well  as  Peer,  has  been  by  commonUfage 
appropriated  to  the  Lords  of  Parliament,  that  yet  an- 
tiently  it  was  ufed  to  fignify  any  Freeman  whatfoever. 
The  Freemen  of  the  City  of  London  are  by  our  old 
Hiftorians  frequently  ^i\f:6.  Barons,  fo  likewife of  7*<7ri, 
and  feveral  other  Places.  The  Barons  of  the  Cinque 
Ports  retain  their  Name  unto  this  Day.  Nor  is  it  fur- 
prizing  that  this  Word  was  fo  applied  by  thofe  An. 
thors,  who  were  perfeftly  ignorant  not  only  cf  the 
C  2  Elegancy» 
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Elegancy,  bat  alfo  of  the  Propriety  of  the  Language 
they  wrote  in.     Very  little  therefore  can  be  concluded 
from  the  Phrafeofa  Monkifh  Hiftorian,  who  generally 
chofe  his  Words,  ac  leaft  as  much  for  the  Sake  of  the 
Sound,  as  the  Senfe.     For  the  Citizens  of  Zc^.-i/ow  have 
been  ililed  not  only  Barens  but  Heroes^  by  Ingulphus,'w\io 
giving  the  Charaftcr  of  one  Singinus,  an  Officer  cf  what 
may  be  called   the  London  Militiay  fays  that  he  was 
**  Inter  omnes   Heroes  Londojiicnjei   viribus   robiiftifli- 
*»  mus."     The  true  Senfe  therefore  of  Words  of  this 
Nature  is  not  to  be  taken  from  the  Hiftorians,  but  from 
the   Lawyers,    and  legal   Proceedings    of  Antiquity, 
from  v/hich  it  appears,  that  this  Word  came  to  be  ufed 
in  aperfed  Feudal  Senfe,  and  to  denote  the  chief  Te- 
nants of  any  Lord.     For  not  only  thofe  who  were  the 
chief  Tenants  cf  the  Crown,  but  alfo  thofe  who  under 
them   held   great  Quantities  of  Land   by  Feudal  Ser- 
vices, were  ftiled  Barons,     And  the  Term  Baron  when 
applied  to   the  Tenants  of  Land,  was  always  relative 
to  fuch  or  fuch   a  Lord.     The  chief  Tenants  of  the 
King  were  the  ^«rc»«^^^//,  and  fo  ftiled  to  dillinguilh 
them  from  the  Barons  of  other  Lords,    Thus  in  Charta 
De  tenen.   Henrici  L    *•  Si  a  modo  exurgat,  placitum  de  divifione 
Comit.  &   "  terrarum,  h  intereft  Barcnes  tneos  eiominicos,  traftetur 
Hundred.   *'  placitum  in  curia  mea."     The  Eight  Barons  of  the 
County  Palatine  of  Chejier  are  fo  well  known,  that  they 
need  not  be  here  mentioned  ;  and  the  mofl  confidcr- 
able  Tenants  of  the  Abby  oi  Ram/ey,  are  in  a  Charter 
Lib.  Ra-     of  ijg„^y  j}ie  pirft  ftiled  Barons  of  that  Abby,  "  Sciatis 
menen.  a-  «<  corr.m  me  teftificatum  &  recognitum  per  Barones  de 
pud  Spel-    <i  honor e  de  Ramefta:'   Which  Ufe  of  the  Word  is  like- 
man,  wife  common  to  other  Feudal  Countries ;  thus  in  the 
Sicilian  Conftituticns,   to   add    no  more  (and  I  make 
choice  of  them   as  a    foreign    Inftance,  becaufe  their 
Government,  as  well  as  ours,  was  of  a  Norman  Origi- 
nal, and  is  therefore  in   many  P.'^rticulars,  atleai^till 
it  was  corrupted  by  Spanijh  Vice-Roys,  very  fimilar  to 
th&t  of  England) .     "  Polt  mortem  ^flro«/.f  vel  militis, 
Conftit.       •'  qui  a  comite  vel  harone  alio,  baroniam  aliquam  vcl 
Sicul.  1.  3.  "  feudum  tenuerit."  TheTerm?  therefore  of  i^^^rj  an  i 
lit.  22.        Barons  were  antiently  frequently  ufed  as  fynonimous  , 
for  as  the  Barons  of  the  Crown  were  indifferently  ftifeci 
either  Barons  or  Peers,  fo  likewife  were  the  Freeholder^ 
cf  every  Manor,  as  is  evident  from  the  Phrafe  oi  Court 
Barony  dill  in  Ufe. 

Barons 
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Barons  and  Baronies  (as  is  before  obferved  out  of  Brae. 
ton)  were  of  the  Effence  of  a  Gotbick  Kingdom,  m  like 
Manner  as  Freeholders  are  eflential  to  a  Manor.^  Every 
Man  has  a  Right  to  be  tried  by  his  Peers,  which  is  a 
Right  not  originally  peculiar  to  Englijhmen,  fince  as  to 
Feudal  Queftions  it  was  common  to  all  the  Gothick  Na- 
tions,   among  whom  it  was  an  univerfally  Received 
Maxim,  that  no  Man  could  be  diffeifed  of  his  F/^^  but 
by  the  Judgment  of  the  Tenants,  who  were  his  Peers, 
of  the  fame  Barony  or  Manor  of  which  it  was  held. 
And  fince  all  the  judicial  Afts  of  a  Lord  are  done  in  a 
Court  Barcn,  which  cannot  be  held  without  Freeholders, 
therefore  by  the  Feudal  Ldiv  every  Baron,  or  (in  the 
Senfe  we -now  ufe  it)  Lord  of  :i  Manor,  was  obliged  to 
keep  within  his  Barony  a  fufRcient  Number  of  Free- 
holders ;  or  as  it  is  expreffcd  in  French,  II  eftoit  tenu  de 
garnirfa  ccur  de  Pairs.     Opinions  are  various  as  to  the 
precife  Number  that  is  requifite  ;  fome  have  thought 
that  in  England  xhxte  at  leaft  were  neceffary  to  the  Pre- 
fervation  oi  a  Manor,  fince  no  lefs  Number  admits  of  a 
carting  Voice,    and  confequently  in   many  Cafes  no 
judgment  could  be  given.     But  my  Lord  Chief  Juftice  Difc.  oa 
'Coke  feems  to  think  two  to  be  fufficient.     "  For  (faies  Copy- 
"  he)  if  all  the  Freeholders  dye  but  one,  or  if  the  holds, 
*'  Lord  purchafe  all  the  Freeholders  Lands,  or  pafs  away  fs.  31. 
«'  or  releafe  all  the  Services  of  his  Freeholders,  the  Lord 
•'  in  fuch  Cafe  has  but  3.  Manor  m  Name,  becaufe  the 
»'  Freeholders  are  wanting  which  are  the  Maintainers 
*'  of  a  C«/r^  Barcn,  &c."     Which  Doftrine  and  Dif- 
pute  has  likewife  been  agitated  in  every  other  Feodal 
Country,  as  appears  in  Du  Frefne\  GlofTary,  verbo  Par. 
As  ti.e  Feudal  PofielTion  of  Lands  was  a  Method 
invented  by  the  Conquerors  to  fecure  their  Conquefts, 
every  Man  of  the  conquering  Army    (among  whom 
the  Lands  of  the  Provincials  were  divided)  was  obliged, 
by  virtue  of  his  Tenure,  to  pay  a  military  Service  to 
his  General  whom   they  had  then  dignified  with   the 
Title  of  King.     Which  Tenure,  though  it  was  the 
mod  burthenfome,  was  yet  the  only  Noble,  as  it  dif- 
tinguiflied,  and  as  it  were  pointed  out  the  Conquer- 
ors of  a  Country.     The  Conquerors  co&ld  originally 
truft  none  but  their  own  People,  and  the  Romans  or 
Provincials    (which  were    fynonymous   Terms)   were 
treated  with  the  utmoft  Contempt,  and  deprived  not 
only  of  their  Lands,  but  alfo  of  the  Liberty  of  bearing 

Arms. 


(     H    ) 

Tit.  of  Arms.  And  therefore,  as  Mr.  Selden  obferves,  the 
Honour,  word  Gentleman  h  derived  from  the  Latin  Word  Gentes 
p.712 — 3.  and  Gentiles,  which  had  been  ufed  among  the  Romans 
by  way  of  Reproach,  to  denote  fuch  Perfons  as  had  not 
the  Honour  to  be  Subjedls  of  their  Empire,  and  uhich 
were  afterwards  adopted  by  thei:  Conquerors,  and  made 
to  fignify  the  Aggregate  Body  of  Nobility. 

All  thf*  Tenants  of  the  King  who  held  by  the  fame 
Service,  might  in  a  general  Senfe  be  (lyled  ConuaJJ'alli 
Regis.  But  as  in  Procefs  of  Time  the  Term  oiVaJjus 
and  Vajfallus  came  commonly  to  denote  only  military 
Tenants,  and  as  the  Word  Bar  ones  in  the  fime  Manner 
came  to  be  applied  only  to  the  chief  military  Tenants 
of  the  fame  luperior  Lord,  no  Perfons  were  flyled 
ConvaJfaiU  quoad Rcgem,  or  Barons,  but  only  thofe  who 
were  the  immediate  military  Tenants  of  the  Crown, 
that  is,  v/ho  held  their  Lands  per  Barcniam  of  the  King 
as  of  his  Crown  ;  for  though  others  might  poflibly  have 
no  other  Lord  but  the  King,  and  be  therefore  in  fome 
Senfe  Tenants  in  Capite,  yet  their  Servi_ts  were  regard- 
ant to  fome  Manor  or  great  Seignory  in  Manu  Regis  ; 
that  is,  were  paid  to  the  King,  not  as  King,  but  as  Lord 
of  fuch  or  fuch  a  Manor  which  could  be  alienated,  and 
confcqucntly  their  Services  transferred  and  made  pay- 
able to  fome  other  Lord  ;  whereas  a  Tenure  in  chief  of 
the  King  as  of  his  Crown,  could  not  be  granted,  but 
was  infeparably  annexed  to  the  Royalty  ;  and  upon  this 
Circumftance  it  was,  inter  alia,  that  the  Dignity  of  a 
Baron  was  chiefly  founded.  But  this  leads  naturally  to 
the  Confideration  of  th.  Tenant  in  Capite,  which  upon 
this  Occafion  it  will  be  neceflary  briefly  to  explain. 

Some  Writers  upon  this  Subjeft  have  thought  J?£jro« 
and  Tenant  in  Capite  to  be  as  it  were  iynoTiymovis  Terms. 
And  indeed  Sir  Harry  Spelman  does  fo  far  incline  to 
In  Glof-     that  Opinion  as  to  fay,  "  ^vo  Hearici   2di  qua;vij 
lario.  "  Tenura  in  capite  habebatur  pro  tenura  per  Baro- 

**  niain."  For  which  Senfe  of  the  Word  he  vouches 
the  Statute  of  C/arf Wow,  wherein  inter  alia  it  is  enabled, 
*'  Archicpifcopi,  Epifccpi  &  univerfx  perfonse  Regni 
*'  qui  de  rege  tenent  in  Capite,  habeant  pofieffiones 
"  fuas  de  rege  ficut  baroniam,  &  inde  refpondeant, 
"  l^c."  Now  what  has  contributed  to  lead  People  into 
this  Notion  is,  that  in  Truth,  during  the  antieni  Tiroes, 
1^  a  great  Part  of  the  Tcr^nts  in  Capite  were  aftually  Ba- 

rons or  Tenants  per  Baroniam^  and  a  great  Part  of  the 
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reft  were  reputed  to  be  fo,  and  fome  of  thera,  who 
really  were  not  Barcns,  are  yet  fo  ftyled  fometimes  in 
old  Hiftorians ;  and  upon  their  Authority  our  Heralds  are 
apt  to  put  them  into  their  Lifts  of  antient  Peers.     The 
Old  Hiftorians  were  perhaps  led  into  their  Miftake,  by 
the  Difficulty  there  often  was  in  difiinguiftiing  between 
a  Tenure  in  Capite  per  Baroniam  and  per  Ser'vitium  Mi- 
litis,  which  in  fome  Meafure  might  arife  from  this, 
that  the  Number  of  Knights  Fees,  comprehended  in  a 
Tenure  per  Baroniam  was  uncertain,  and  that  the  Service 
of  them  both,  when  perfonally  paid,  was  in  a  great  many 
Particulars  very  much  alike.     But  what  has  confufed 
fome  modern  Writers  ftill  more,  is  a  Notion  they  have 
entertained,  that  aTeimre  in  Capite  was  a  diftinft  kind 
o(  Tenure,  or  rather  Service  different  from  all  others, 
as  Knight-Service  is  from  Socage,  i5fc.    Whenas  it  is 
a  Circumftance  only  that  may  be  true  of  all  other  Ser- 
vices whatfoever  ;  for  as  the  Term  implies  nothing  but 
an  immediate  Tenancy  without  any  Mefne  between 
the  Lord  of  the  Fief  and  the  Vajfal  who  was  feifed  of 
the  Lands,  it  was  applicable  to  a  Tenure  from  any  Lord 
whatfoever,  and  by  any  Service  whatfoever.     As  ap- 
pears from  the  Formulare  Anglicanum,  where  Alexander 
tie  Budicombe  fold  Lands  held  oiHaixife  de  Gurney  Lady 
of  the  Fief,  to  Thomas  Fitx  Williams,  to  whom  the  Lady 
gave  Seifin  "  Ad  tenendum  in  Capite  de  me  &  de  meis  Pormul 
**  hccredibus  fibi  &  fuis  haeredibus."     But  indeed  the  Anel. 
great  Matter  in  thefe  Tenures  in  Capite,  whether  of  the  ^y^  ^^ 
King  or  of  a  Common  Perfon,  was,  that  they  were  al- 
ways Tenures  \ti  Grofle,  fixed  to  the  Perfon  of  the  Lord, 
and  therefore  not  fo  liable  to  be  tranferred  over  to  any 
other  Lord  ;  whereas  when  Services  were  regardant  to 
a  Manor,  they  pafled  to  any  other  Perfon  by  a  Grant 
oii\\t  Manor.     And  perhaps,  to  avoid  this  Inconveni- 
ency,  a  Tenant  would  fometimes  pay  a  Fine  to  change 
one  Lord  for  another,  or  a  Tenure  regardant  to  a  Tenure 
in  grofle.     Thus  "  Anfelmus  Vic.  Rhoth.  r.  c.  de  Mae.  Rot. 
"  dimidia  marca  auri,  ut  teneat  in  capite  de  Epif-  -.  Steph. 
•«  copo  Wintonienli  terras  quas  tenuit  de  Thoma  de  j,,  ^  Ber. 
*•  Sanfto  johanne."  chefcira. 

But  further  there  is  no  Foundation  for  thinking 
Barony  and  Tenure  in  Capite  to  be  Terms  fynonymous, 
becaufe  we  find  thofe  Perfons  ranked  among  the  7V- 
nants  in  Capite,  who  were  never  imagined  to  be  Barons  : 
So  that  the  Truth  feems  to  be,  that  though  every  Baron, 
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properly  Co  called,  was  a  Tenant  in  Capitc,  yet  a  Tenant 

in  Capite  was  not,  by  Reafon  of  liis  Tenure,  a  Baron  ; 

for  the  Number  of  the  Tenants  in  Capite  was  always 

encreafing,  but  that  of  the  Feudal  Barons  always  de- 

creafed.     It  was  common  for  Men  to  pay  Fines  to  the 

King,  that  they  might  hold  their  Lands  in  Capite  of 

him,  without  its  being  ever  imagined,  that  they  were 

Mae.  Rot.  ^^^^^y  created  Barons.     *'  Ofbertus  Sylvanus,  r.  c. 

c.  Steph  '  "  ^^  Septem  Marcis  Argenti,  ut  teneat  in  capite   de 

Rot  lb     **  ^S^  feodum  j  militis  quod  fuit  Willielmi  fiiii  Gau- 

Not'.  &    *    "  Cxi^x Johannes  Efturmit.  r.  c.  de  xxs.  pro 

Derb  "  ^'  ^oliditas  terrze  tenerc  de  rege  in  capite . 

Ibid    Rot    "  burgenfes  de  Lincolia  r.  c.  de  CC.  Marcis  Argenti 
2a'         '  "  &  iiij  Marcis  Auri,  ut  teneant  civitatem  de  rege  in 
Ibid*  Rot   **  capite."     Many  other  Inftances  might   be  added, 
J 2,  a         '  but  thefe  are   fufficient ;  and  I  think  that  no  Man  can 
fee  any  Thing  in  them  that  looks  like  an  Intention  to 
eredl  a  Barony.    The  Tenants,  who  perhaps  held  their 
Lands  by  different  Services,  and  had  Mefne  Lords  be- 
tween them  and  the  Crown,  paid  thefe  Fines  (without 
any  Alteration  of  the  Services  they  were  to  render)  to 
get  rid  of  their  Mefnes,  and  become  the  immediate 
Tenants  of  the  King. 

But  as  Tenijre  in  chief  might  be  of  any  Lord  what- 
foever,  fo  likewife  might  it  be  by  any  Service  whatfo- 
Co.  Litt.  ever;  as  my  Lord  Chief  Juftice  Coke  obferves,  that 
S.  159.  a  Man  may  hold  of  the  King  in  Capite  as  well  in 
Socage,  as  by  Knight-Service:  Which  appears  more 
fully  in  the  Earl  oi  Marlborough''&Tx<iz.'(\ie.  of  Wards 
and  Liveries,  wherein  he  makes  two  diftinft  Chapters 
of  Tenure  in  Capite  by  Knight-  Service,  and  Tenure  in  Ca^ 
pile  by  Socage.  Now  Tenures  in  Capite,  whether  the 
Service  referved  be  Knight-Service  or  Socage,  are  of 
two  Sorts ;  I.  Where  Lands  are  hoiden  of  the  Perfon 
of  the  King  and  of  his  Crown,  as  of  a  Seignory  dif- 

tinft,  in  grofs,  and  paramount  all  other  Seignories. 

2.  Where  Lands  are  held  of  fome  Honour  or  Manor 
that  is  in  the  Poffeffion  or  Seifm  of  the  Crown.  And 
although  that  the  Term  oi  Tenure  in  Capite,  in  the  Senfe 
now  generally  received,  fs  moflly  applicable  to  the 
firft  of  thefe,  yet,  by  reafon,  that  no  Mefne  Lord  is  in 
Faft  between  the  King  and  the  Tenant,  it  was  for- 
merly commonly  applied  to  the  other.  My  Lord 
Marlborough  indeed  feems  to  think,  that  the  Application 
of  the  Term  in  the  fecond  Cafe  was  peculiar  to  thofe 
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Lands  that  were  holden  of  fome  Honor  that  was  an- 
tiently  annexed  to  the  Crown,  as  Barkinjied,  l^c.  but, 
in  faft,  it  was  equally  applied  to  Lands  that  were  held 
of  any  County,  Barottj,  or  Manors  which  by  Efcheat  or 
any  other  Way  whatfoever  happened  to  be  in  the  Pof- 
feflion  of  the  Crown.  As  for  Example,  Richard  de 
Ockbeare  held  the  fourth  Part  of  the  Manor  o^  Rillaton 
in  Capite  of  the  King,  as  of  the  County  of  Corniuall. 

♦'  Cornubia Richardus  de  Ockbeare dat'  Paf.  fineSj 

**  domini   regi  xiis.   vid.  de  relevio  fuo  — — —  de  &c.  9  Ed. 

"  quarta  parte  manerii  de  Rillatoh,  quam te- IL  Rot. 

**  nuit  de  rege  iH  Capite  ut  de  comitatu  cornubias  in  1I3«  b.  x. 

"  manu  regis  exiilente."     Though  it  ought  to  be  ob- 

ferved,  that  Coke  in  his  12th  Report  does  agree  this  to 

have  been  the  antient  Ufage  of  the  Word,  but  that 

however  (as  he  adds)  of  latter  Times,  "  Dicitur  de  Eftwick'i 

"  rege  folummodo  terras  teneri  in  capite."  Cafe. 

I  fhall  not  particularly  examine  the  Differences 
there  are  betivcen  th^fe  two  kinds  oi  Tenures  in  Capite^ 
as  not  being  neceflary  to  the  Purpofes  of  the  prefent 
Difcourfe.  But  from  what  has  been  faid  it  will  appear, 
that  the  Notion  o{  Tenure  in  Capite  has  been  very  much 
confufed,  through  the  promifcuous  Application  of  the- 
Term  to  both  the  above-mentioned  Kinds  oi Tenures 
in  Capite,  without  diftinguifliing  which  was  particu- 
larly intended.  Nor  is  it  furprizing  that  thofe  Things 
ihould  be  fo  obfeure  at  this  Day,  when,  whilft  they 
made  a  great  Part  of  the  Bufinefs  of  the  Exchequer, 
and  the  Court  of  Wards  fubfifted,  very  intricate  Dif- 
putes  did  happen  concerning  thefe  Tenures.  One  of 
the  Differences  between  thefe  Tenures  was,  that  per- 
fonal  Service  was  more  llriftly  required  of  the  Tenants 
in  Capite  ut  de  Corona,  than  of  the  Tenants  in  Capite  ut 
de  Manerio,  i^c.  And  therefore,  in  the  ninth  of  Edw.  II. 
Gerard  de  Wachejham  petitioned  the  King  to  be  dif- 
charged  from  perfonal  Service,  and  to  be  admitted  to 
the  Payment  oi  E/cuage  Money,  which  was  in  lieu  of 
it,  upon  a  Suggellion  that  his  Lands  were  held  in  Ca- 
pite,  as  of  the  Honor  of  Hagenet.     *'  Ad  petitionem 

'•  Gerardi  de  Wachefham conlincntem,  quod  Trin.S.R* 

"  licet  ipfe  teneat  de  rege  manerium  de  Stanftede  in  g  £(j^  jj^ 
"  comitatu  Suff.  per  fervitium  unius  feo^i  militis  ut  Rot.  58.3. 
*'  de  honore  de  Hagenet  &  non  de  corona,  per  quod  apud 

**  fervitium  aliquod  corporale facere  non  de-  Jyladox. 

*•  bet,    fed  fcuiagium  regi folvere  tcnetur." 
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Other  Petitions  to  the  fame  Purpofe  might  be  men- 
tioned, upon  all  which  Writs  iffiied,  direded  to  the 
Barons  of  the  Exchequer,  to  fearch  the  Book  of 
Domefday,  the  Book  of  Fiefs,  and  other  Memoranda 
in  Scaccano;  and  if  it  fhould  appear,  that  the  Peti- 
tioners were  Ttttants  it:  Capite  ut  de  uia?ierio,  l3c.  i^  non 
nt  de  Corona,  that  then  the  Prayer  of  their  Petition 
Ihould  be  granted.  But  indeed,  in  thofe  earlier  Ages, 
they  were  fo  far. from  imagining  thct  ever)'  Tenure  in 
Capite  of  the  King  ut  de  Cor^aw  amounted  to  a  Barony  ; 
and  even  if  it  did,  fo  far  were  they  from  being  ambi- 
tious of  that  Plonor,  that  they  apprehended  nothing 
more  than  that  the  King  (when  any  Honor  efcheated 
into  his  Hands)  would  change  the  Tenure  in  Capite  as 
of  the  Honor t  to  a  Tenure  in  Capite  as  of  the  Cronun, 
and  therefore  it  was  made  an  exprcfs  Article  in  King 
John's  Magna  Cbarta,  that  it  Ihould  not  be  done  : 
Mag.  Ch.  "  Si  quis  tennerit  de  aliqua  efcaeta,  ficut  de  honore  de 
Reg.  Jo.  "  Wallingford,  &c.  &  de  aliis  efcaetis  qua;  funt  in 
"  manu  regis  &  obierit,  hajres  ejus  non  dabit  aliud 
••  relevium,  vcl  faciet  aliud  fervitium  quam  facerec 
**  baroni,  &  at  rex  eodem  moJo  earn  teneat,  quo  baro 
•*  earn  tenuit." 

i  have  been  the  more  particular  in  explaining  the 
Nature  of  a  Peer,  or  Baron,  and  of  a  Tenant  in  Capite, 
becaufe  it  will  enable  us  to  apprehend  what  conftituted 
an  Jnglo-Norman  Barony.  And  I  think  it  clear  that 
every  Barony  was  a  Tenure  in  Capite,  but  then  it  is  as 
clear  that  every  Tenure  in  Capite  was  not  ^vice  verfd  a 
Barony.  And  fince  the  Term  Tenant  in  Capite  is,  or 
at  lealt  was  equally  applicable  to  all  Services,  what 
dillinguifhes  a  Baron  from  all  other  Tenants  in  Capttt 
cannot  be  the  Want  of  Mefnalty  between  himfelf  and 
the  Crown,  for  that  is  common  to  them  all,  but  muft 
be  the  Refervation  of  feme  particular  Services  of  a  fu- 
perior  Nature  to  the  others,  and  which  were  implied  in 
the  Phrafc  tenere  per  baroniam. 

As  I  do  not  propofe  to  write  a  complete  Diflertation 
npon  Baronies  va.  their  full  Extent,  I /hall  not  enquire 
particularly  what  thofe  Services  were,  which  were  pe- 
culiar and  elTential  to  a  Tenure  per  Baroniam,  any  fur- 
ther than  is  neceflary  to  illuftrate,  what  mull  be  foid  as 
to  the  Power  of  creating  them. 

A  Barony  was  a  Tenure  in  Capite,  and  immediately 
fubjcft  to  the  Crown,  as  Ediu.  III.  exprefled  it.  "  Rex 
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fciatis  quod,  ^c.    Richard  us  Comes  Arundel  Rot.  Par. 
24**  Otlobris fecit  nobis  homagium  pro  27  E.  III. 


"  baronia  fua  de  Bromfeld  &  Yale -quam  idem  p.  3.  m.  3 

"  comes  de   nobis   tenet  in  capita  tanquam  corona; 
"  nollrac  Anglis  immediate  fubjeftam."     And  there- 
fore it  often  happened  in  tbe  Cafe  of  Amerciaments, 
that  when  any  Man  thought  him felf  aggrieved  by  be- 
ing amerced  as  a  Baron,  he  would  plead  that  he  was 
not  a  Baron  (though  at  the  fame  Time  he  would  admit 
himfclf  to  be  a  Tenant  in  Capite),  quia  ml  tenuit  per   '' 
hnroniam.     As  Thomas  de  Furnival,  mentioned  by  Mr.  Hid.  Ex. 
Maddox,  did.     "  Quia  dicitquod  non  eft  baro,  neque  chequer, 
•'  tenet,  nee  unquam  tenuit  aliqua  tenementa  in  com'  p.  370. 
"  prsdift.   per  baroniam,  nee  per  partem  baron  is  : 
"  Dicit  enim  quod  tenet  mai^erium  de  Shefteld  de  do- 

"  mino  rege  per  homagium  tantum manerium 

'■'  de  Wyrkfop  &  Grefthorp de  rege  ut  de  ho- 

'•'  nore  de  Tyckhull,  &c." 

It  has  been  already  obferved,  that  the  whole  of  Par- 
liamentary Bufmefs  is  reducible  to  the  Heads  of  either 
Advice  or  Confent.  The  firft  of  which  is  to  be  confi- 
dered  as  a  Feudal  Service  payable  to  the  Kbg  as  fu- 
perior  Lord  of  their  Fiefs  :  The  fecond  is  extra-feodal, 
and  depends  upon  thofe  Principles  of  Liberty  that 
were  common  to  all  the  Gothick  Nations.  For  every 
Tenant  per  baroniam  did  Homage  to  the  King,  by  vir- 
tue of  which  he  was  obliged,  whenever  fummoned,  to 
attend  him.  The  Profelfion  of  Homage  did  compre- 
hend in  it,  that  the  Tenant  was  obliged,  inter  alia,  to 
ferve  his  Lord  with  his  Counfel  and  Advice.  And  for 
this  Reafon  all  the  ancient  Writs  of  Summons,  did  run 
in  thefe  Terms,  **  Vob-s  mandamus  fide  &  homagio  In  Glof- 
"  quibus  nobis  tcnemini."  Which  Words  Sir  ^arrj  fario. 
Spelman  and  my  Lord  Chief  Juftice  Coke  think  to  be  4lnft.p.5 
relative  only  to  the  Feodal  Barons.  And  the  Cliief  Juf- 
tice adds,  that  the  Reafon  why  the  Barons  arc  now  fum- 
moned only  injidei^ ligeantid,  is  becaufe  that  there  are 
no/'«/</«/^«r(7«wextant,  though  it  is  certain  that  feve- 
ral  Barons  who  were  Feodal,  have  been  alio  fummoned 
injide  l^  ligeancid.  So  that  though  a  Summons  in  homagio 
is  an  Argument  that  they  were  Feudal  Barons,  a  Sum- 
mons injide  tsf  ligeancia  is  no  Proof  ^hey  were  not  fo. 

Whatever  Notion*  are  now  entertained  of  an  At- 
tendance in  Parliament  as  an  Honor,  a  Privilege,  l^c. 
jn  the  earlier  Ages  of  our  Monarchy,  it  was  looked 
D  a  upoa 
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upon  in  a  quite  different  Light;  and  was  cfteemed  to 
be  a  Service,   a  Burthen,  incident  to  the  Tenure  of 
their  Lands,  from  which  many  were  defirous  to  be  de- 
livered.    The  Clergy,  who  now  think  the  Baronies 
annexed  to  their  Bifliopricks  to   be  advantageous,  did 
originally  complain  of  them  as  a  Burthen  and  Impofi- 
tion  upon   the  Church.     "  Rex   Willielmus  peflimo 
An.   1079.  *'  ufqs  confilio  (fays  Mflttheuj  Paris)   er.'.fcopatus  & 
**  abbatias  omnes  quae  baronias   lenebant  in  pura  & 
♦  *  perpptua  elemofyna  fub  fervitio   ftatuit   militari." 
And  therefore  when  they  were  fummoned  to  Parlia- 
jSeldett*s       ment,  many  of  them  would  petition  to  be  difcharged 
Tit.  Hon.  from  their  Attendance,  upon  a  Suggeltion  that  they 
604.  a.  7.    held  no  Lands  per  baroniam.     My  Lord  C  J.  Coke  at- 
4.  Inft.        firms,  that  a  Regular  ought  of  Neceflity  to  hold  per  ba- 
44.— 5.        roniartty  before  he  could  be  obliged  to  ferve  in  Parlia- 
ment, fince  if  he  did  not,  he  could  lawfully  rcfufe  his 
Attendance,   and  go  fo  far  as  to  fay,  that  even   the 
Charter  oi  Henry  \  ill.  to  Banbam  Abbot  of  Ta-vi^ ode 
was  void  in  Law,  becaufe  he  was  not  a  Tenant  per  ba- 
roniam. But  the  Confideration  of  what  he  further  adds, 
that  a  Layman  was  obliged  to  attend  when  fummoned, 
whether  he  was  a  Tenant  per  baronian^  or  not,   piuft  be 
reftrved  till  I  come  to  treat  of  Barons  by  Writ.     1  n  the 
mean  Time  I  (hall  make  fome  Obfervations  upon  the 
original  Manner  of  creating  Barons  by  Tenure,  by  which 
the  Reader  may  form  fome  Judgment  how    far  the 
King  had  it  in  his  Power,  to  encreafe  ad  libitum  this 
iirft  Species  of  Peers . 

I.  Baronage  by  Tenure  is  founded  upon  the  Feu- 
dal Law,  as  it  was  undefftood  by  the  Normans  for 
fome  Time  after  the  Conquell.  At  which  Time  the 
Conqueror  took  into  his  own  Hands  (as  his  Share  of 
the  Plunder)  all  the  Deme/ne  Lands  of  the  Crown,  and 
whatever  had  belonged  to,  or  been  in  the  Poifeflion  of, 
B-d-ward  the  Confeflbr  at  the  Time  of  his  Death  ;  the 
reft  he  divided  amongft  his  Army,  the  greatell  Part  of 
which  had  followed  him  with  no  other  View  than  to 
make  their  Fortunes.  And  indeed  he  was  very  liberal 
to  many  of  them,  as  for  Inftance  the  whole  County 
of  Chtjler  was  granted  to  Hugh  Lupus  ;  Robert  Earl  of 
Moreton  in  Normandy,  and  of  Corn-wall  in  England,  had 
a  grant  of  no  lefs  than  793  Manors  ;  Jlan  Earl  of  Brit- 
taigne  and  Richemonde,  442,  and  Geofroy  Bifliop  of  Con- 
jlance  had  280.  Thefe  Grants  of  the  Conqueror,  though 

they 
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they  were  made  as  Reward?   for  Services,  muft  not 
however  he  attributed  to  the  Greatnefs  of  his  Genero- 
fity,  but  to  the  Neceffity  of  his  Affairs,  fince  without 
it,  the  Officers  nf  his  Army  would  undoubtedly  have 
mutinied,  for  they  did  never  look  upon  them  as  Mat- 
ter* of  Grace  hut  of  Right.     At  leaft  the  great  Earl  of 
Wan-en  thought  fo,  when   he  produced  his  Sword  as 
hii  Warranty  for  his  Land,  in  Anfwer  to  a  ^/o  P^ar-  Dugd. 
ranto  brought  againft  him,  adding,  "  That  PVilliam  the  Bar.  Vol, 
•'  Baftarddid  not  conquer  the  Kingdom  himfelf,  but  I.  p.  79. 
**  that  his  Anceftors  were  joint  Adventurers  in  the 
**  Enterprife,  and  Sharers  and  Afiiltants  therein." 

The  Services   referved   upon  thefe  Grants,  are  the 
Foundations  of  5arc»aj-f,  and  were  firft  enadted  by  the 
Conlent   of  the  Grantees  themfelves,  to  which  they 
were  eafily  induced,  through  the  Neceffity  there  was  of 
them  for  the  Security  of  their  new  Acquifitions  ;  but 
to  fpeak  in  modern  Language,  Feudal   Services,  and 
confequently   Feudal  Barons,    were    firft  inftituted  in 
Parliament.     And  indeed  it  was  natural  that  the  Of- 
ficers of  his   Army  who  had  obeyed  him  as   their  Ge- 
neral, fhould  be  confulied   as  to   what   Services  they 
would  pay  to  him   as   their  King,  after  that  they  be- 
came the  moft  confiderable  Land-holders  in  the  King- 
dom.    It   was    natural  likewife   that  the  Conqueror 
himfelf  fhould,  upon  fuch  an  Occafion,  afk  their  Advice 
and  Confent,  fince  in  fo  doing  he  did  but  follow  the 
Steps  of  his  great  Anceftor  Rollo  ;  for  Feudal  Services 
were,  in  all  Probability,  firft  eftabliflied  in  Normandy  by 
him  with  the  Confent  of  the  Officers  of  his  Army,  by 
whofe  AfGftance  he  had  conquered  that  Dutchy,    if 
we  may  rely  upon  the  Authority  o{  Dudo  Sc'tus  ^in- 
tinus,   who  wrote  in  the   Time  of  Richard  the  Firft 
T>\ike  oi  Normandy,  and    200  Years   before  our  Con- 
queft,    "   Terram  fuis  comitibus  &  fuis  fideliter  funi- 
*•  culo  divifit ;  fecuritatem  omnibus  gentibus,  in  fua 
•*  terra  manere  cupientibus,  fecit.     Jura  lege/que  fern-  dc  Mor, 
"  piternas,  njoluntate principum fancitasl^ decretas,  pie-  Norman. 
*•  bi  indixit."     But  it  is  not  fufficient  to  fay  that  it  Lib.  2. 
is  natural  to  fuppofe,  ihefc  Military  I  enures  to  have 
been  firft  founded  by  a  common  Confent;  let  me  fur- 
ther add,  therefore,  that  our  oldeft  Authors  do  alfo  af- 
firm it.     Brailon  in  plain  Terms  affirms  them  to  have 
been   inftituted  at   the  Conqueft,  *'  Regale  fervitium  Lib.  2. 
f*  qui  fpecialitcr  pertinet  ad  dominum  regem  &  non  c.  i6. 
'  "ad 
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•'  ad  alium,    &  fecundum  quod  in  conquellu  Tuit  ad 
**  inventum."     In  which  Words  he  feems  to  refer  to 
the   ^8th  Law  o^  William  I.     "  De  clientum  feu  vaf- 
*♦  fallorum  praeftationibus,"— wherein   the  Conqueror 
himfelfowns  them  to   have  been  eftablirtied  by  com- 
mon Confent.     •*  Statujmus  ctiam   &  firmiier  prxci- 
**  pimus  ut  omnes  comites  &  barones  &  milites,  & 
**  iervientes    &    univerfi   liberi  homines  tntjus  regni 
"  notlri  prxdifti  habeant  &    teneant  fe  femper  bene 
"  in  armis  &   in   equis   ut  decet  &  oportet,  ic  quod 
*'  lint    femper  prompt)  &   bene  parati  ad    fervitiiim 
•*  fuum  integrum  nobis   explendum   &  peragendum 
•*  cum  femper  opus  affuerit,  fecundum  quod  nobis  de 
"  feodo  debent  &   tenementis   fuis  de  jure  facere,  & 
*'  ficut  illis  ilatuimus/fr  commune  confilium  totius  regni 
"  mjiri  pmdiSli,  &  illis  dedimus  U  conceffimus  in  feo- 

"  do  jure  haereditario." My  Lord  C.  J.  Hales 

obferves  upon  thefe  Laws  of  William  I.  that  they  were 

Hift.  of      not  impofed  ad  libitum  regis^  but  that  they  had  a  Par- 

hzWf  p.     liamentary  Authority,  which  he  fuppofes  to  have  been 

JoS.  in  the  Fourth  Year  of  his  Reign,  in  a  Parliament  as 

fufficient  and  effeflual,  in  his  Opinion,  as  was  ever  held 

in  England.     Which  is  fupported  by  the  Authority  of 

Hoveden,  who  in    the  Life  of  Henry  IL  fpeaking  by 

Hrvsden,     way  of  Digreffion  of  William  I.  fays,  that  "  quarto 

'*  anno  regni    fui,    confilio    baronum    fuorum   fecit 

•'  fummoneri  per  univerfos  confulatos   Anglize,    ISc, 

"  eledti  igitur  de  fingulis  totius  patrise  comitatibus 

**  viri  duodecim." 

Although  the  PofTefSon  of  Lands  in  thofe  Times 
was  attended  with  very  great  Burthens,  fuch  as 
Marriage,  Ward,  Relief,  \3c.  yet  it  is  not  fupriz- 
ing  that  the  Norman  Chiefs  fhOuld  agree  to  them, 
fince  they  were  the  fame  Terms  and  Services  upon 
Lib.  16.  which  they  held  their  Lands  in  Normandy.  What 
^Polydere  Virgil  imagines,  viz.  that  thefe  Services  were 
introduced  by  Henry  IIL  is  abfurd,  fmce  it  is  manifeft 
*^*P-  23,  from  the  Cujiumiere  de  Normandie,  in  the  Chapters,  **  de 
^4»  *5"  *'  garde  dorpheliustde  relief,  de  aides  che'velx,&cc."  that 
they  were  in  fomc  meafure  pradifed  in  Normandy  be- 
fore the  Conquefl,  and  indeed  in  moft  Parts  of  France, 
and  the  Conqueror  himfcif,  during  his  Minority,  was 
in  Ward  to  the  then  King  of  France.  But  it  would 
extend  this  Treatife  to  too  great  a  Length,  if  I  fliould 
purfue  this  Subjeft  aj>y  further.   I  ihall  content  my- 

»  felf 


(      23      ) 

felf  therefore  to  obferve,  that  this  Similitude  of  Te- 
nures to  what  they  were  in  Normandy  (where,  like  as 
in  England,  none  but  thofe  who  held  in  chief  of  the 
Duke,  as  of  his  Dutchy,  had  a  perfonal  Right  to  fit  in 
the  Afiembly  of  their  States),  was  fowell  undjerllood  at 
that  Time,  that  an  Entry  in  Domefday  is  made,  that 
fuch  a  one  held  Lands,  according  as  it  was  ufed  in  Nor   Domef- 

mandy      "  Habet- in  eodcm  feodo  de  W.  Comite  day. 

"  Radulpho  de  Limes  50  carucat.  lerrae  ficut  fit  in 
"  Normannia." 

And  in  Scotland  likewife   it  feems  to  have   had   a 
Parliamentary  Original ;    "  Indifto  ad  Sconam  con-  ,  ..    , 
"  ventu    (fays  Buchanan  in   the  Life  of  Malcolm  IL)  ^'°-  °' 

*•  omnes  agrcs  regios  eis  divifit Nobilitas  con- 

*'  tra  regi  conceiGt,  at  cum  eorum  aliquis  moriretur, 
"  liberi  ad  vige/imum  primum  astatis  annum  in  tu- 
"  tela  regia  effent."  This  Account,  if  it  be  true, 
fuppofcs  Ward  to  .have  been  introduced  into  Scotland 
Sixty  Years  before  our  Conqueftj  Malcolm  II.  begin- 
ning his  Reign  anno  1004.  Perhaps  there  may  be  fome 
Miilake  in  it ;  for  as  it  is  probable  the  Scotch  did  re- 
ceive many  of  their  Feudal  Cultoms  from  England,  as 
we  did  from  France  ;  and  Buchanan  himfelf  fpeaking  of 
this  Cuftom  in  particular,  admits  it  to  have  been  bor- 
rowed from  the  Englijh ;  "  Hunc  n?orem  potius  ab  An-  Ubi  fupra. 
**  glis  &  Danis  acceptum  credo  :"  It  is  not  impro- 
bable but  that  what  is  ftoried  of  Malcolm  II.  as  to  this 
Alteration  of  their  Law,  ought  rather  to  be  underllood 
o( Malcolm  III.  who  lived  quite  through  the  Conqueror's 
Reign,  and  firll  introduced  the  Feudal  Titles  of  Ho- 
nor, zs  of  Earl,  Baron,  tffc.  into  that  Kingdom. 

But  be  that  as  it  will,  this  feems  to  be  more  than 
probable,  that  thefe  Tenures  were  introduced  into  Eng- 
land by  common  Confent,  or  by  Parliament.  Nor 
was  the  Number  of  Tenants  in  Capite  at  firft  fo  nu-  Domef- 
merous,  but  that  they  might  well  all  meet  together  day. 
for  the  Difpatch  of  any  Bufinefs  that  concerned  them 
all ;  for  in  the  Time  oi  Willi  am  the  Conqueror  there 
were  not  quite  Seven  hundred  Lay  Tenants  in  Capite; 
who,  together  with  the  Bifhops,  Abbots,  ^r.  under 
the  King,  held  all  the  Lands  in  the  Kingdom,  and  of 
whom  all  other  Perfons  whatfoever  held.  Now  of 
thefe  Tenants  in  Capite,  the  referred  Service  of  the 
greateft  Part  of  them  was  but  Petit  Serjeantry,  and 
confequently  the  Number  of  thofe  who  held  per 
iomitat'Am  av/  haroniam  could  not  be  very  large. 

But 
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But  befides  this,  that  the  firft  Barons,  of  rattier 
the  firft  Baronial  Services ,  were  originally  inftituted  by 
common  Confent,  that  is,  in  Parliament,  there  is  an- 
other Confideracion  to  be  added,  which  arifes  from  that 
Portion  of  Power  which  the  antient  Kings  of  England 
had  over  their  Crown-Lands,  or  Demefne;  for  it  was  by 
Qrants  of  them  only,  that  it  was  poffible  to  encreafc 
t\\e^>i\itti\ict  of  Feudal  Baronies;  fince,  as  has  been  before 
obferved,  at  the  Conqueft,  all  the  other  Lands  of  Eng- 
land were  either  portioned  out  among  the  Followers 
of  the  Norman,  or  elfe  the  Poffeffion  confirnaed  to 
thofe  old  Saxon  Proprietors,  who  had  not  been  in 
Arms  againft  him,  with  this  Difference  only,  that 
new  Services,  l^c.  were  referved,  which  were  firft 
eftablifhed  by  the  Normans  ;  and  to  which  perhaps, 
during  their  Saxon  Government,  they  had  not  been 
obliged. 

In  this  Diftribution  of  Lands  ample  Provifion  was 
made  for   the  Support  of  the  Royal  Dignity  ;  for  no 
lefs  than   1422  Manors  or  Lordfhips.  together  with 
other  Lands  fcattered  up  and  down  in  the  Counties  of 
Middle/ex,  Salop,  and  Rutland,  were  appropriated  to 
the  Crown,  over  and  above  fome  Quit-Rents,  and  the 
Services   that    were    paid  out  of  thofe   which    were 
granted  away.    Ordericus  Vitalis  fays.  That  the  fettled 
Rents  of  William  I.  amounted  to  no  lefs  than  the  Sum 
of  ic6i  /.   10  J.  per  Diem-,  which,  fuppofing  Money  to 
have  been  Ten  Times  the  Value  it  is  now,  is  near  Four 
Ord.  Vit.   Millions  SteHing/^r  Annum;  "  Ipfi  regi  1060  libra; 
a.  1070.      «■  fterilenfis    monetDB  folidique  triginta  &   tres  oboli 
P'  523-       "  exiuftis  redditibus  Angliae  per  fingulos  dies  led- 
««  duntur.*'     I  think  it   may  be  here  obferved,  that 
this  Author  relates  this  PafTage  of  the  Royal  Reve- 
nue in  the  fame  Year  in  which  the  Laws  oi  William  1/ 
and  Feudal  Services  were  eftablifhed,  'viz.  Anno  1070, 
the  Fourth  Year  of  the  Conqueror's  Reign,  which  be- 
De  Dora     gan  in  the  Year  io66.     Forte/cue  therefore  had  fome 
Reg.  &       Reafon  to  fay,  that  the  King  of  England  at  hrft  had 
Folic.  the  greateft  Revenue  of  any  Prince  in  Europe.    Of  this 

ca  11.  Revenue,  fpeaking  of  the  Article  of  Urra  regis  in 
Op.  Poft.  Domefday,  Sir  Robert  Cotton  fays,  that  our  Forefathers 
p.  1 70.       thought  it  impious  to  alienate  it. 

And  as  to  the  Queftion,  whether  it  was  fo,  or 
not?  The  Reader  muft  judge,  according  as  he  thinks 
it  cither  a  good  or  bad  Confequence  to  fay,  that  what 

w»a 
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was  Part  of  the  Coronation-Oath,  was  alfo  Part  of 
the  Law:    And  that  was  antiently  to  this  Purpofe, 
**  That  he  Ihall  keep  all   the  Lands,  Honours,  and  Coll.  of 
*'  Dignities  righteous  and  free  of  the  Crown  of  £ng-  Oaths, 
*'  land  in   all  Manner  holy,  without  any  Manner  of  p.  i. 
"  Minifhments,  an\d  the  Rights  of  the  Crown  hurt, 
"  decay,  or  lolle,  to  his  Power  fhall  call  again  into 
"  the  antient  Ellate."     Which  Dodrine  agrees  with 
all  our  antient  Lawyers.     For  Fleta  upon  this  Occa- 
fion  relates,  that  all  the  Princes  oi Europe  in  the  Fourth 
Year  of  our  Ed=ward  L   bound  themfelves  in  a  folemn 
Meeting  at  Mont-Pellier  to  revoke  all  Grants  which 
had  been  made  of  their  Crown  Lands.     Which  Story 
(though  it  is  by  Selden  demonftrated  to  be  impoffible  to 
have  happened)     does  yet  ftrongly  fnow   the   Senti- 
timents  of  that  Author.     "  Res  quidem  corona:  funt  Lib.  3. 
*'  antiqua  maneria  regia  homagia  libcrtates,  &  hu-c.6.  IF.  3. 
*'  jufmodi    qus    cum    alienantur,    rex   ea    revocare 
"  tenetur,    fecundum    provifioncm    omnium    regum 
"  chrillianorum     apud     Montem-Peflbloniam,     anno 
*'  regni  regis  Edvardi  filii  regis  Henrici  quarto  ha- 
"  bitam."     And  in  another  Place  he  exprefly  affirms 
the  Law  fo  to  be  j    "  Antiqua  maneria  vel  jura   co-  Lib.  i. 
*•  ronjc  annexa,  regi  non  licebit  alienare  ;  fed  omnis  c.  8. 
"  rex  corona  fuse  alienata  revocare  tenetur."     And 
therefore  he  in   another  Place  fays,  that  the  Officers 
of  the  King  were  fworn   never  to  confent  to  any  alie- 
nation.    "  Item  quod    nihil  confentient  alienari,  de  Lib.  i. 
"  his  qua;  pertinent  ad  antiquum  dominicum  corona  c.  17. 
**  regis."     And   Brafton   to  the  fame  purpofe  fays,  ^-  i/'* 
that  "  Eft  res  quail  facra,  res  fifcalis  qus:  dari  non  po-  ^ih.  2. 
*'  teft,  nee  vendi,  nee  ad  alium  transferri  a  principe  cap.  5. 
*'  vel  a  rege  regnante."    And  Brttton  in  the  Name  of 
Ed--wardl.  fays,    "  Rois  auffi  ne  poiirront  rien  aliener  cap.  de 
**  en  droit  de  leur  corone   ne  de  lour  royalte  que  il  Douns. 
"  ne   foit  repealable  per  lour  fucceflburs."     But  this 
Law  was  not  particular  to  England^  fince  it  prevailed 
in  all  the  Feudal  Countries.  Hottoman  affirms  it  to  have 
been  the  antient  hvL^^  of  France.     "  In  Gallia  quidem  Qusefti. 
**  noftra  rex  fine  publico  gentis  concilio,  quod  trium  Iliuft.  i. 
**  ordinum  conventus  adpellatur,  nihil  nee  alienare, 
"  ac  ne  oppignorare  quidem  poteft."     It  is  needlcfs 
to  infer t  more,  fmce  I  hope  my  Reader  will  believe 
it  eafy  to  prove  it  to  have  been  the  Law  of  all  other 
Countries. 

E  As 
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As  this  Law  Is  now  antiquated  not  only  In  England^ 
but  in  all  other  Nations,  what  has  been  laid,  can  re- 
late to  the  Law,  only  as  it  Itood  for  about  200  Years 
after  the  Conqueft,  during  which  Time,  it  is   agreed 
that  all  our  Barons  were  Feudal.  But  then  it  obvioufly 
follows,  that  during  that  Time,  it  was  not  poflible  for 
the  Crown  to  increafe  the  Number  of  Baronies:   For 
all  the  Land  of  England,  except  what  was  refervcd  in 
Demefne,  being  granted  out  to  be   held  by  different 
Services,  as/^r  Baroniam, per  Set'vitium Militis,  l^c.  the 
Crown  had  no  Land   to  difpofe  of,  but  only  fuch  as 
fhould  happen  to  efcheat  by  the  Death  of  any  of  thofe 
Grantees  without  Heirs,  or  Forfeiture,  ^r.     So  that 
in  fhort  this  Obfervation  amounts  to  this,  that  no  Feu- 
dal Baron  could  be  without  Lands,  and  that  the  King 
had  no  Lands  to  grant  but  Demefne,  and  that  they 
being  by  Law  unalienable,   it  was  only  the  Power  of 
regranting  Efcheats  that  was  in  the  Crown ;  which  is 
exaftly  confonant  to  the  Feudal  Law,  as  expreffed  by 
Molinaus,  who  after  afferting  that   a  King  could  not 
Tit.  de       alienate  his  Demefne  Lands,  adds,  "  Feuda,  fubfeuda, 
feod.  S.4.3.  <t  &  alia  quaecunque  immobilia   ab  eodem    domanio 
n.  18+.       ««  dependentia,  quae  ad  regem  jure  confifcationis  vel 
«*  commiffi  deferuntur,  poffunt  libera  per  cum  alie- 
**  nari  &  in  perpetuum  concedi." 

Upon  this  Occafion  it  will  illuftrate  what  has  been 
Mag.  Ch.  faid,  to  obferve,  that  when  Lands  which  were  Baronies 
Joan. Reg.  efcheated  into  the  King's  Hands,  the  Barony  was  not 
fupra  ci-  diffolved,  but  fubfifted  as  a  Barony  in  manu  regis,  and  as 
tat.  fuch  were  to  be  granted  over.     Lands  held  in  anticnt 

21  Aflif.  Demefne,  when  they  devolved  into  the  King's  Hands 
pi.  13.  became  Frank-fee,  and  as  fuch  were  accounted  for  by 
Madox  the  Fermours.  But  Baronies  always  retained  their  Name 
Cap.  de  and  Nature,  and  as  fuch  were  accounted  for  in  the  Ex- 
Efcheats,  chequer  :  As  for  Example,  "  Willielmus  le  Fuhcr  & 
»c.  "  Hugo  Pincerna  r.  c.  de  L  /.  &  viu  s.  de  firma  Hono- 

Mag.  Rot.  "  r;V  Willielmi  de  Curci  de  parte  ilia  quae  eft  in  manu 
19  H.  2.     "  regis."  So  that  though  the  King  could  not  increafe 
Rot.  5 .  a.   the  Number  of  Baronies,  it  fometimes  happened  that  he 
could  the  Number  of  ^arorn,  by  a  Perfort'sdying  with- 
out Heirs,   15 c.  who  was  pofTefTed  of  feveral  Baronies, 
which  in  fuch  Cafe    might   be    granted  ^0  feveral 

Pcrfons.  , 

3.  It 
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3-  It  may  be  alfo  further  obferved,  that  Honor  and 
Barony  were    formerly  ufed   as   fynonymous   Terms. 
S'\t  Harry  Spelman  fays,  "  Honor  igitur  ab  Anglp-Nor-  Ja  Verbo. 
*'  mannis  diftiim  videtur,  unius  cujufque  majoris  ba- 
*'  ronis  feodale  patrimonium  feu  ^aro«/fl."    And  Ger- 
'vn/iusTiIl'urienJis .(peaking  of  the  Mannerof  accounting 
for  the  Fcrms  of  Efcheats,  fays,  that  if  the  Land  ac- 
counted for  be  a  Barony,  it  ought  to  be  entituled,  the 
Account  of  fuch  an  Honor.     "  Verum  dum  in  nxanu  In  Cap.  de 
"  regis,  de  hoc   fic  fcribetur  in  annali  ;  ille  viceco-  Exceden- 
*•  mes   reddit   compotum,  de  firma  illius  honoris,  fi  tibus, 
**  baronia  ell."    Now  in  Croke's  Elizabeth,  it  is  agreed  p.  38. 
per  Cur'  That  a  Manor  cannot  at  this  Day  be  made  by  Morris  v. 
the  Crown;  with   whom  my  Lord  Co<e^  agrees  in  his  Smith. 
Difcourfe  concerning  Copy-holds,  l^  alibi.     And  in 
Croke\  CaroP  it  is  likewife  agreed,  that  an  Htnor  con- 
fifts  of  many  Manors  united  together  :   from  whence  Seagood 
it  follows,    that  as  the  Crown  cannot  create  a  Manor,  iver.  Hcne  " 
fo  likewife  it  cannot  create  an  Honor,  and  confequently  &  Ux'.     _ 
no  Power  but  that  of  the  King  in  Parliament  can  cre- 
ate a  Barony.     Confiftent  with  which   Notion    of  the 
Law,  Henry  VIII.  who  cannot  juftly  be   fufpeiSled  of 
being  a  Prmce  willing  to  diminish  his  Prerogative,  did: 
derive  his  Exercife  of  this  Power  from  an  Aft  of  Par- 
liament ;  for  ia  3 1  Hen.  VIII.  the  King's  own  Manor  of  Cap,  5. 
Hampton  Court,  was  by  Aft  of  Parliament  made  an  Honor; 
by  which  Aft  the  Manors  of  Byfete  and  WeyBriJge  in 
Com*Surr\  and  feveral  other  Manors,  are  made  Part  and 
Parcel  of  that  Honor.  So  likewife  in  33  Hen.  VIII.  other 
Afts  to  the  fame  Purpofc  paffed  in  favour  ef  the  Ma- 
nors o{  Ampthil  and  Grafton,  by  which  they  were  made 
Honors.     And  I  believe  that  no  Inilance  can  be  given, 
from  the  Conqueft  unto  this  Day,  of  any  Honor's  being 
ercfted  otherwife  than  in  Parliament. 

4.  But   to  conclude  this  Point  of  Feudal  Barons,  I 
fhall  laflly  obferve,  that  by  Intendment  of  the  antient 
Common  Law,  every  Baron  ixjas  Feudal,  and  many  of 
their  Privileges  were  founded  upon  that  Suppofition. 
As    for  Inilance,  their  Perfons  are  free  from  Arrefls  Coke  12.  "^ 
at  the  Suit  of  a  Subjeft,  nor  will  a  Capias  or  Exigens,  Rep. 
&c.    lie  againft  them.     The  plain  Reafon  of  which  Countr/s  of 
Privilege  is,  that   the  Law  fuppofes  them    to   be  of  Salop'j 
Fortunes  fufRcient  to  anfwer  all  Demands,  which  In-  Cafe. 
tendment  of  the  Law    does   feem    obviouHy   to  be 
E  2  founded 
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founded  upon  their  being  confidered  in  hzw  zs  feu- 
dal,   and   that  confequently   there   would   be  always 
upon  the  Deme/nes,   8cc.  of  their  Baronies  fufficient  to 
.  diftrain  for  the    Satiifaftion   of  any   Debt.     Another 

Kfg»s.         Privilege   is,  that  they  are   not  liable  to  ferve  on  Ju- 
P',  ries.     But  the  Writ  for  their  Difcharge,  does  fuppofe 

79'    •       every   Pcrfon  who  claims  the  Benefit  of  it,  to  be  an 
adlual  Baron,  fince  it  begins  "  Rev,  (sfc.  quia  Barones 
"  regninoftri,  If^c."  And  accordingly  the  Judges  did 
antiently  fuppofe  every  Baron  to  hold  per  Baroniam,  or 
at  leaft  per  partem  Baronia.    As  for  Inftance,  in  relation 
to  this  very  Point  of  their  being  difoharged  from  ferv- 
22  Ed.  3.    ing  on  Juries,  22°  Ed.  III.     "  Puis  un  fut  chai'  pure' 
fo.  \%.a.    "  qu'il  fut  a  bannier'   &   non  allocatur  car  s'il  foit  a 
*'  bannier'  &  ne  tient  pas  par  baroni,  il  fera  in  I'aflife." 
And  at  another  Time,  Sir  Ralph  de  E-verden  brought  a 
48.  Affi.      Writ  for  his  Difcharge.  And  Belknap  "  luy  oppos'  s'il 

p.  6.  €1  jjgj^f  pg^  Baroni &  s'il  avoit  tout  fon   temps 

*'  ven'  au  pari'  come  baron  duifl  venir.  Et  il  dit  qu'il 

*'  tient  per  certein  part  d'un  Baroni il  fut  dif- 

**  charge."  My  Lord  Co>fi?  explains,  ne  tient  pas  per 
Baroni,  &c.  as  if  it  was  neceffary,  that  befides  his  Te- 
nure he  ought  to  be  a  Lord  of  Parliament;  but  it 
feems  probable  that  this  Privilege  was  not  peculiar 
to  an  Attendance  in  Parliament,  but  incident  to  a 
Tenure /^r  Baroniam.  For  although  that  after  the  49  //. 
in.  when  the  majores  Barones  were  feparated  from  the 
lefs,  no  i?/7ro«jhad  a  Right  to  come  to  Parliament,  but 
only  thofe  to  whom  Writs  were  direfted,  yet  the  lefler 
Barons  did  for  fome  Time  prcfervc  all  the  other  Privi- 
leges that  were  incident  to  their  Tenure.  Of  which 
this  is  one,  and  this  Cafe  is  a  Proof  of  it,  for  this  Sir 
Ralph  de  E'verden,  vi'ho,  as  the  Book  fays,  was  (per  ton 
a'vife)  difcharged  from  ferving  on  the  Afiife,  never 
was  a  Lord  of  Parliament,  nor  does  it  appear  by  the 
Lifts  of  Summons,  that  any  Man  of  that  Name  was 
ever  Aimmonedto  Parliament.  This  Cafe  is  the  more 
rcmnrkable,  becaufc  it  is  always  referred  to  by  the 
generality  of  our  Lawyers,  upon  a  Suppofition  that 
he  was  a  Lord  of  Parliament.  Particularly  by  Dodde- 
Treatife  ridge,  who  likcwife  commits  the  fame  Error  in  rela- 
of  Nobi-  tion  to  Theobald  de  Bordmor,  one  of  the  Marcher  Barons ^ 
lity,  p.  who  being  impannelled  upon  a  Jury  claimed  this  Privi- 
*3>  IcR*"'     But  no  Man  of  that  Name  was  ever  fummoned 

to  Parliament,  though  in  fail  he  was  a  Baron,  that  is,  a 
X  Tenant 
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Tenant  per  Baroniam  ;  for  the  Truth  Is,  that  though 
every  Lord  of  Parliament  was  a  Baron,  yet  from  the 
Time  oi Henry  III.  every  Baron  was  not  a  Lord  of  Par- 
liament. And  this  Diftindion  leads  us  to  the  Confide- 
ration  of  the  fecond  Species  o{ Peers y  and  that  is  Peers 
by  Writ. 

The  common  Notion  of  Barons  by  Writ,  is  chiefly 
founded  upon  the  Authority  ot  Sir  Ed'ward  Coke,  who  |  Jnd.  fo 
does  fay,  that  if  the  King  calls  any  Lay-Man  to  the  g,  b.  and 
Upper  Houfe    of  Parliament  generally  by  his  Writ,  fQ_  j'g^  j, 
that  he  is  thereby,  provided  he  once  fits,  in  confe- 
quence  of  it,  created  a  Baron  and  Lord  of  Parliament 
to  him  and  his  Heirs  for  ever.      I  particularly  ufe  the  ' 

Word  Lay-man,  becaufe  in  another  Place  he  affirms,  ,  i^ft.  «, 
that  a  Layman  when  fummoned  was  obliged  to  attend,  a  a 
but  that  a  Regular  was  not,  unlefs  he  held  of  the  King 
per  Baroniam. 

The  Number  o{  ^t  Tenants  per  Baroniam,  was  not 
near  {o  numerous   as  it  has  been  by  fome  imagined 
(deceived  by  fuch  Exprefllons  as  Infinita  Multitudo  Ba- 
ronum,  Numero/a  Nohilitas,  Sec).    Since,  as  Matthetu 
Paris  relates.  King  Henry  IIJ.  when  he  was  at  St.  M- 
hans,  caufed  a  Lift  to  be  made  of  all   the  Baronies  in 
England,  and  they  amounted   but  to  the  Number  of 
250,   according  to  the  Edition  of  1571  (though  Cawz^- 
denh  Manufcript  mentioned  in  his5r/V/««ziz/sr  reads  150.). 
"  Nominavit  idem  quoque  dominus  rex  &  memoravit  Matt.  Pet' 
*'  omncs  Anglia;  baronias  quarum  ei  occurrit  memoria  ris. 
"  invenitque  duccntas  &  quinquaginta."     Now  if  it 
be  confidered  that  many  of  thefe  Baronies  might  ef- 
cheac  into  the  King's  Hands,  and  that  many  of  them 
might  alfo  be  in  the  PofTeflion  of  one  Nobleman,  ^r. 
it  does  feem  very  probable,  that  the  Number  of  Lords 
could  not  at  any  Time  have  been  greater  than  it  now 
is.     And  if  it  be  alfo  confidered,  that  the  Number  of 
the  King's  Tenants  in  Capite  in  Domefday,  did  not  (as  is 
above-mentioned)    exceed  Seven   Hundred,  and  that 
thegreatell  Part  of  them  held  by  inferior  Services,  as 
Petit-Serjeanty,  &c.  it  will  not  be  reafonable  to  fup- 
pofe  there  ever  could  be  more  than  250  Tenants  per 
Baroniam.     Which  agrees  with  what  appears  in   the 
Rolls  above  five  or  fix   Years  after.     When  Writs  of  '^"'^'f»*» 
Summons  were  fent  to  all  the  Barons  of  England  to  a:-  ^^^-  ^°" 
tend  the  King  againft  the  fTelcl^,  cum  Equis  ISj  Jrmis ;  ^^'  S9^' 
of  the  Temporal  Barons    one  Hundred  and  Thirty- 
three, 
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three,  and  of  the  Spiritual  Fifty,  were  fummoned  a  J  ha- 
hendum  ftfvitium  fuum .    During  the  Time  that  the  Ba- 
ronage fubfifted  wholly  upon  a  Feudal  Foot,  it  is  ob-  ^ 
vious  that  every  Man  who  held  per  Baroniam  Integram^ 
had  a  Right  to  be  fummoned  to  the  great  Councils  of 
the  Nation.     But  as  a  great  Number  oftheni  grew 
weary  of  their  Attendance,  becaufe  of  the  Trouble 
and  Expence  of  their  Journies,  they  were  in  Procefs  of 
Time  neglefted  to  be  fummoned.     And  at  lail  the 
Barons  of  the  antienteft  Foundation,    who  had  the 
greateft  Revenues,  and  confequently  the  greateft  Power, 
were  ftiled  Majores  Barones.     For  (as  has  been  already 
obferved)  the  King  had  a  Right  to  grant  over  all  ef- 
cheated  Baronies,  but  as  he  was  not  perhaps  obliged 
to  grant  them  upon  the  fame  Services,  it  was  frequent 
to  referve  more  burthen fome  Services  (as  e.  g.  a  greater 
Number  of  Knights,  i£c.)  upon  the  new  Infeoffment, 
than  the  firft  Grantee  had  been  obliged  to  perform. 
Which  Circumftance  was  likewife  common  to  the  Te- 
nants in  Capite  by  Knights-Service  only,  as  well  as  to 
the  Tenants  per  Baroniam.     And  from'  hence  arofe  the 
Difference  between  t\^tfeoda  Veteris  l5  Novifccffajnenti, 
which  are  diftinguilhed  in  the  Account  of  the  Aid/«r 
Lib.  rub.   file  marier,  that  was  granted  to  Henry  11.    *'  R^ginal- 
in  Scac.      '*  dus  de  Warrenna  r.  c.  de  ixl.  &  ^  j.  de  mihtibus 
Car.     *      "  honoris  de  Wurmegai.      In  th.l.Sc^e.      Idem 
"  debet  xl.  d.  de  no'vo  feoffamento."     But  in  order  to 
colleft  this  Aid  the  better.  All  the  King's  Tenants  in 
Capite,  by  what  Service  foever,  were  obliged  to  tranf- 
mit  Certificates  into  the  Exchequer  of  what  Fiefs  they 
held,  which  by  a  general  Name  were  called  Charta 
Baronum,  though  they  were  not  all  Barons,  as  <s.  g. 
Lib.  rub.    "  Charta  Albani  de  Hairun  Domino  fuo  excellentifli- 
**  mo  Henrico  regi  Angliae  Albanusde  Hairun  — — 7 
"  notifico  quod  in  Hertfordfcira  feodum  unius  militis 
"  de  Veteri  fcofFamento,   de  vobis  principaliter  teneo, 
*•  &  quod  de  novo  feoffamento  nihil  habeo." 

But  it  is  not  only  that  the  new  infeofFed  Barons  were 
not  fo  rich  as  thofe  of  the  antient  Date,  but  the  Old 
Barons,  thinking  to  aggrandize  their  Dignity  by  not 
fufFering  the  Grantees  of  thefe  cfcheated  Barcmcs  to 
be  fummoned  to  Parliament,  as  Barons  indifferently 
with  themfclves,  did  in  fome  Parliament  (as  Mr.  Sel- 
^M  judges)  that  preceded  the  Grand  Charter,  obtain 
a  Law,  that  only  the  Majores  Barones  fliould  be  fum- 
moned 
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moned  for  the  future.  But  indeed  this  inclination  of 
xh.Q  Greater  Barons  (hewed  itfelf  ftrortgly,  during  the 
i^cign  of  King  John\  in  whofe  Great  Charter,  as 
•^xxnttAm  Matt.  Paris,  and  alfo  in  the  French  Copy 
publifhed  by  Monf.  D'Herouall,  a  Claufe  is  inferted  to 
this  Purpofe.  **  Ad  habendum  comDQunfe  concilium. 
"  regni,  faciemus  fummoneri  archiepifcdpos,  epifco- 
**  pos,  abbates,  comites,  &  Majores  Barones  regni  figil- 
"  latim  per  literas  noftras."  Though  I  think  it  may 
be  here  obferved,  that  this  Clauft  is  not  in  that  Char- 
ter of  King  John,  which  I  have  feen  under  the  Seal  of 
that  King  in  the  Caftody  of  the  late  leafned  Bilhbp  of 
Sarum,  ^  r-'j-j- 

And  this  was  the  firft  Foundation  of  Barons  by  Writ 
(as  they  are  now  called) ;  though  it  is  plain  from  what 
has  been  faid,  that  the  Writ  wis  not  by  thefe  Laws 
made  any  ways  effential  to  a  Barony ^  but  only  that 
though  they  were  Barons,  they  ihould  not  have  a  Right 
of  appearing  among  the  Greater  Barons,  becaufe  they 
were  not  particularly  fummoned  :  So  th^t  it  was  not 
their  Barony,  but  their  Right  of  voting  in  Parliament 
that  depended  upon  the  Writ.     But  this  Regulation 
oi  x\\Q  Peerage,  or  Barons  of  Parliament,  was  not  Com- 
pleted in  the  Reign  of  King  John.     His  Son  Henry  III. 
(after  the  entire  Defeat  of  the  Barons  at  the  Battle  of 
Mi/ejham,  thereby  putting  him felf  in  a  Condition  trf 
treat  the  greateft  Part  of  them  as  Rebels)  put  the 
finifhing  Hand  to  this  Regulation,  which  was  after- 
wards obferved  by  Ediicardl.  and  fome  of  his  Succef- 
fors.     And  here  it  rauft  be  obferved,  i\i^t  Henry  III. 
did  not  by  his  Law  propofe  to  eftablilh  a  Prerogative 
of  creating  any  Perfon  a  Baron  of  Parliament  by  his 
Writ,  whether  he  was  a  Tenant  per  Baroniam,  or  not. 
On  thfe  contrary,  he  left  the  being  or  not  being  a  5<7- 
fc«  upon  the  Foot  he  found  it,  introducing  only  this 
Rule  for  the  future,  'viz.     That  none  of  the  Barons y 
or  Tenants  per  Barcniam,  Ihould  have  Voice  in  Parlia- 
ment,   but    thofe  only    to  whom  he  fhould  direft  a 
Writ  of  Summons;  for  fo  are  the  exprefs  Words  of 
the  Manufcript  cited  by  Cambden  :  "  IIlc  enim  (rex  j^  gfj^an. 
"  fciiicet  Henricus  IIL)  poft  magnas  perturbationes 
"  &  enormes  vexationes  inter  ipfum  regem,  Simonem 
♦*  de  Monteforti    Sc  alios    barones  motas  &  fopitas, 
**  ftatuit  Sc  ordinavit,  quod  omxes  illi  comites  i^  haro- 
*'  nes  Yegni  Anglia,  qui  bus  ipje  rex  dignatus  efi,  brenjta 

*' fun- 
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««  fummonitionis  dirigere  venirent  ad  Par li amentum /mm ^ 
'*  tff  non  alii,  nifi  forte  Dominus  rex  alia  ilia  brem 
*'  eis  dirigere  voluifTet."      This  Law  was  probably 
made  in  the  Parliament  held  49  Henry  III.  immedi- 
ately after  the  Battle  oi  E'vejham,  to  which  were  fum- 
moned  of  the  Spiritualty  no  lefs  than  36  Priors    and 
6c  Abbots,  befides  the  Bilhops,  five  Deans,  and  the 
Mafter  of  the  Temple,  but  of  the  Temporalty  not  30- 
by  whom  the  vanquifhed  Barons  were  forfeited,  and 
their  Lands  feized  into  the  King's  Hands.     But  this 
Severity  did  not  quiet  the  Nation,  the  Sufferers  being 
too  many  to  be  ufed  with  fuch  Rigour.   The  diftrefled 
Diaum  de  Barons  again  took  Arms,  and  the  Year  following  corn- 
Kenelw.     pelled  tht  King  to  agree  to  a  more  reafonable  Compo- 
fition,  by  which  they  were  rellored  to  their  Eftates 
Rot.cl.23.  upon  the  Payment  of  moderate  Fines.     And  accord- 
Ed.  I.  m.    ingly  we  find,  in  the  very  next  Writs  of  Summons  that 
g.  dor.       arf  extant,  a  greater  Number  of  Temporal  Lords  fum- 
moned.  i;/«.   izEarls,  andssBarons. 

Havine  in  this  Manner  explained  what,  as  I  appre- 
hend, gave  the  firft  Occafion  for  the  Term  oi  Barons 
by  Wril,  in  order  to  judge  more  clearly  what  Opera- 
tion in  Law  this  Writ  would  antiently  have,  it  niuft 
be  confidered,  that  it  could  not  poffibly  be  direfted 
but  to  three  Sorts  of  Perfons ;  that  is,  either  to  fuch 
as  were  tenants  in  Capite  per  Baroniam,  or  to  fuch  as 
were  only  Tenants  in  Capite  by  Knights-Sermce,  &c.  or 
elfe  to  fuch  as  were  not  the  immediate  Tenants  of  the 
Crown  at  all.     And  as  to  the  firll  of  thefe,  they  were 
obliged  to  attend  if  fummoned,    and  as  they  were 
already  Barons  by  their  Tenure,  when  they  were  in 
Parliament,  they  had  undoubtedly.  ^J  ^"P/^^^"^""  .f 
their  Writs,  a  Right  to  vote  m  all  Queftions  whatfo- 
ever  S/     As  to  the  Second,  they  alfo,  by  virtue  of 
the  bath  of  Homage,  which  every  Military  Tenant 
made  to  his  Lord,  were  obliged  to -attend  when  fum- 
moned; but  then,  when  they  were  m  Parliament,  it 
may  be  doubted,  whether  they  had  more  than  a  deli- 
berative Voice  of  Counfellors,  or,  as  it  is  now  cxpref- 
fed,  whether  they  were  more  than  as  Affiftants  to  the 
Houfe  of  Lords.     And  as  to  the  Third,  they  were  not 
by  Law  obliged  to  obey  the  Writ ;  but  yet  it  they 
voluntarily  chofe  to  attend,    they,  like  the  Second, 
were  in  all  Probability  no  oiherwife  than  as  Aflil.ants 
to  the  Houfe.  ^^ 
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As  to  the  fiift  of  thefe  three  Sorts  of  Perfons,  tfr«* 
Queftion  is  not  fo  much,  whether  they  were  not,  after 
the  Receipt  of  their  Writ,  intituled  to  all  the  Privi- 
leges of  Parliamentary  ^(sro/zj,  as  whether  there  were 
in  faft,  from  the  Time  of  Ediuard  the  Firft's  Accef- 
fion,  any  Perfons  who  were  Tenants  per  Burcniam,  and 
yet  had  not  a  Right  to  demand  a  Writ  of  Summons 
to  Parliament  ?  Elfynge,  in  his  Manner  of  holding  Par-  p,  aH, 
liaments,  does  obferve  (and  truly),  that  it  appears  by 
the  inquijitiones  pofi  mortem,  remaining  in  the  Tower, 
that  very  much  Land  was  antiently  held/^r  Baroniantf 
by  Perfons  who  were  never  fummoned  to  Parliament ; 
but  his  Remark,  that  they  were  therefore  never  reputed 
Barons,  is  not  well  founded,  as  appears  from  the  above 
cited  Cafes  of  Sir  Ralph  de  E-verdcn,  and  Theobald  de 
Bordmor,  and  the  Com^vcalls  of  Shrcpjhire,  of  whom 
Sir  Harry  Spelman  obferves,  that  they  were  Unparlia- 
mentary Barons  :  "  Sed  villa  Burford  in  com.  Salop,  In  Glofi 
reperitur  per  inquifitionem  capt.  anno  40  Ed.  HI. 
teneri  de  rege  ad  inveniend'  quinque  homines  pro 
exercitu  Waliiae  &  per  fervitium  barcniey  dicuntur- 
que  indedomini  ejus  barones  de  Burford \  fed  tamen 
in  parliamenta  non  prodeunt."  I  think  it  needlefd 
to  add  any  more  ;  but  from  what  has  been  faid  an  An«- 
fwer  may  be  given  to  Jullice  Dodderidge^s  Objedion,  Of  Nobi. 
njiz.  that  fuch  Manors  as  are  Tenure  per  Baroniam,  be-  «.  gg^ 
ing  aliened  to  common  Perfons,  do  not  ennoble  the 
Purchafers  ;  for  the  Purchafers  were  in  faft  Barons  by 
Tenure,  fince  no  one  can  doubt,  but  that  their  Heirs 
muil  have  paid  Relief,  i^c.  as  fuch,  but  then  they  had 
no  Right  of  coming  to  Parliament,  unlcfs  they  were 
fummoned  by  fpecial  Writ,  in  virtue  of  the  above- 
mentioned  Laws  of  King  "John  and  Henry  III.  And  the 
obvious  Reafon  why,  in  a  few  Years  after  Henry  \\\, 
we  hear  no  more  of  thefe  Unparliamentary  Barons,  is, 
becaufe  that  thofe  of  them,  who  had  not  Interelt  fuf- 
ficient  to  be  fummoned  to  Parliament  as  Barons  (wifely  ' 
preferring  a  Share  in  the  Legiflature  of  their  Country 
to  the  empty  Title  of  a  Lord  without  it),  chofe  ra- 
ther to  mix  themfelves  filcntly  with  the  other  Com- 
moners of  their  refpedive  Counties,  thereby  hoping, 
when  the  Knowledge  of  their  Tenure  was  iomething 
loft,  to  get  into  Parliament  in  the  Houfe  of  Com- 
mons.—— 
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Curing  the  firft  Period  of  Time,  thercforCj  all  Peerages 
or  Baronies  were  Feudal ;  and  even  the  Officiary  Ti- 
tles, as  of  Lord  High-Steward,  Eari  Marfhal  of  fw^- 
land,  i^c.  though  by  Dodderldge  they  are  reckoned  to 
be  of  a  Species  by  themfelves,  were  alfo  Feudal.     Nor 
is  there  any  Inftancc  of  any  Pcrfon's  being  fummon- 
ed  to  Parliament,  and  afting  as  a  Lord  of  Parliament* 
as  High-Steward,  or  Marfhal  fimply,  but  thofe  Offices 
Were  always  either  annexed  (when  they  were  Heredi- 
tary) to  Fiefs,  or  elfe  were  beftowed  on  Perfons  who 
were  Tenants  of  the  Crown  per  Baroniam,  and  might 
therefore  have  been  fummoned  to  Parliament,  though 
they  had  never  had  thofe  Offices.     As  for  Inftancc, 
4.  Ihft.         the  Office  of  High-Steward  was,  as  my  Lord  Coke  fays, 
annexed  tto  the  Barvny  of  Hinckley,  which  was  Parcel  of 
the  County  of  Leicefter  ;  that  is,  as  he  explains  it,  the 
County  and  Barony  were  held  by  the  further  Service  of 
executing  the  Office  of  High-Steward  of  £»f/flH^;  as 
appears  from  aManufcript  which  he  mentions,  though 
Bibl.  Cot.  he  quotes  nothing  out  of  it,  intituled,  Officium  Sene/calU 
fub  Effi.     jinglia ;  the  Pafl'age  to  which  he  refers,  I  fuppofe,  is 
Vefp.B.7.  this,  "  Modus  quo  mode  &  quam  officio  uti  debet,  ut 
fol.  99.  D.  ••  tenetur  per  fer'vitium  tsf  per  facrMnentum  homagii,  tc 
«»  fidelitatis  fuae  talis  eft." 

Having  in  this  Manner  explained  that  firft  Condition 
of  Men,  whom  the  King  had  an  undoubted  Power  to 
fummon  to  his  Pariiament,  and  who,  when  they  ap- 
<  peared,  enjoyed  all  the  Rights  of  Parliamentary  Barons, 
it  follows,  in  order  to  fpeak  of  thofe  who,  though 
they  were  not  Barons  by  tenure,  yet,  by  reafon  of  their 
being  Tenants  in  Capite  by  Knight  Service,  were  obliged 
to  attend  when  fummoned  :  But  as  the  Pretenfions  of 
thefe  Perfons  to  the  full  Rights  of  Peerage.,  are  found- 
ed upon  the  fame  Bottom  with  tliofe  other  Perfons, 
who,  though  they  were  fummoned,.  were  yet  under  no 
Obligation  to  appear,  unlefs  they  voluntarily  thought 
fit  fo  to  do  ;  it  may  perhaps  fhorten  this  Difcourfe,  if 
we  confider  them  both  together. 

It  being  agreed,  that  our  Nobility  not  only  fit  in 
the  Houfe  of  Lords  as  Barons,  but  alfo  that  none  but 
Barons  have  a  Right  to  fit  and  vote  there  ;  and  the 
Perfons  we  now  fpeak  of  not  being  Barons  by  Tenure, 
it  follows,  that  they  can  only  be  fo  in  virtue  of  the 
Writ  that  fummons  them  thither ;  for  as  to  the  Ba- 
rons by  Patent,  it  will  be  neccflary  to  fpeak  of  them 
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by  themfeltes.  But  that  the  Reader  may  the  better 
judge  how  tho  Writ  can  operate  fo  far  as  to  give  the 
Perfons  fummoned  by  it  the  Right  of  Zf^rowj  to  them 
and  their  Heirs,  it  will  be  proper  here  to  infert  the 
Writ  itfelf.  "  Rex,  &c.  N.  dc  N.  Chivalier,  Q^jiade 
advifamento  &  aflenfu  concilii  noftri  pro  quibufdanj 
arduis  &  urgentibus  negotiis  ilaium  &  defenfioneni 
regni  noftri  Anglis  concernentibus,  quoddam  par- 
liamentum  noftrum  apud  Weftmon'  die 

proximo  future  tcneri  ordinavimus,  & 
ibidem  vobifcum,  ac  cum  praclatis,  magnatibus  & 
proceribus  didli  regni  noftri  colloquium  habere  & 
tratftatum  :  Vobis  in  fide  &  ligeancia  quibus  nobis 
tenemini,  firmicerinjungendo  mandamus,  quod  con- 
fideratis  diftorum  negotiorum  arduitate,  &  pcriculis 
imminentibus,  ceflante  excufatione  quacunque,  dic- 
tis  die  &  loco  perfonaliter  interfitis  nobifcum,  ac 
cum  pra:latis,  magnatibus  ac  proceribus  fupradidis, 
fuper  didis  negotiis  tradaturi,  veftrumque  confilium 
impenfuri,  &  hoc,  ficut  nos  &  honorem  noftrum, 
ac  expeditionem  negotiorum  praediftorum  diligitis, 
nullatenus  omittatis.  Tefte,  &c." 
It  has  been  already  mentioned  to  have  been  Sir  Ed- 
nuard  Cokeys  Opinion,  that  a  Peerage  was  gained  to  a 
Man  and  his  Heirs,  by  his  being  fummoned  by  (or  at 
moft  once  appearing  in  Obedience  to)  this  Writ.  Con- 
formable to  which  Doftrine,  Mr.  Juftice  Dodderidge, 
in  his  Treatife  of  Nobility,  puts  thefe  Queftions. 
J.  Whether  a  Barony,  upon  a  Man's  being  once  fum-  P.  gj, 
moned  by  Writ,  does  defcend  from  the  Anceftor  to  the 

"  Heir And  then  if  to  the  Heir  Female 

**  And  then  if  to  the  Huftjand  of  fuch  Heir  Female, 

*'  during  her  Life?" All  which  he  refolves  in  the 

Affirmative  ;  but  for  fuch  Reafons  as  (I  own)  I  think  do 
no  Ways  anfwer  the  Charafter  of  the  Man's  Learning. 
I  hope  the  Reader  will  forgive  me,  if,  notwithllanding 
the  current  Opinion  to  the  contrary,  I  mention  fome 
Confiderations  which  perhaps  may  mal?e  him  doubt, 
whether  (till  within  thefe  few  Years  paft)  the  Law 
was  fo  or  not  ? 

And  firft,  as  to  the  Inheritance  in  the  Honour  that 
is  fuppofed  to  be  gained  by  it,  let  any  Man  but  look 
into  the  Writ  (that  can  conftrue  it),  and  he  will  find 
it  to  be  entirely  perfonal  to  the  Man  to  whom  it  is 
direfted,  and  that  it  is  fo  far  from  creating  a  Barony  tg 
F  2  him 


(    36    ) 

him  and  his  Heirs,  that  neither  the  Words  Baron,  Ba- 
rony, nor  Hein,  are  to  be  found  in  it.     It  is  agreed, 
that  the  King  cannot  by  his  Letters  Patent  create  any 
Man  a  Baron  or  Peer,  either  for  Life,  in   I'ail,  or  in 
Fee  Simple,  without  exprefs  Words  of  Creation  in  the 
Patents  for  that  Purpofe.     Beyond  which,  in  all  the 
Patents  that  have  parted  fince  the  20th  of  Henry  VIIL 
there  is  not  only  a  f^>ecial  Claufe  inferted  for  the  crea- 
ting the  Patentees  5«ro7;/,  ^f.   but  alfo  for  enabling 
them  and  their  Heirs  (according  as  the  Limitation  is) 
to  hold  and  pofi'cfs  a  Seat  and  Place  in  Parliament. 
It  may  not  perlwips  be  unreafonable  to  think,  that  it 
feems  equally  ncceflary,  that  fpecial  Wtirds  of  Crea- 
tion ought  likewife  to  be  inferted  in  the  Writ,  or  that 
othcrwife    the  Writ  cannot  operate  fo  as  to  create  a 
Baron  :  Such  as,  for  Jnftancc,  was  praflifed  in  the  Cafe 
of  Sir  Henry  dc  Bromflete,  who  being  fummoned  to  Par- 
iiament  27  Henry  VI.  this  Claufe  was  inferted  into  his 
Writ  ;  "  Volumus  enim  vos  &  haeredes  vertros  maf- 
«•  culos  de  corpore  vcltro  legitime  exeuntes  barones 
«'  de  Vefcy,  exiitcre."     Now  as  this  Writ  has  given 
great  Surprise  to  many  Perfons,  by  Reafon  of  its  being 
the  only  Writ  in  which  fuch  a  Claufe  is  to  be  found, 
I  (hall  make  fome  Obfervations  upon  it.     It  has  bee« 
already  faid,  that  about  the  49th  or  50ih  o^HenrylW. 
1 2  Rep.      a  La^v  was  made  (and  the  above -mentioned  Paflage  out 
"O.  Ld!      of  Ca«(^d'^/»'s  Manufcript  is  quoted  by  my  Lord  Co^t 
Aburga-     as  an  A£l  of  Parliament  now  in   Force),  by  which  it 
veny's         was  enaded,  that  none  o^x\it  Tenants  per  Baroniam, 
Cafe,  Of  ^<*rons  who  had  all  a  Right  to  be  fummoned  before, 

Ihould  for  the  future  have  Voice  in  Parliament,  but 
only  thofe  that  fhould  be  fummoned  by  the  King's 
fpecial  Writ.  The  Confequence  of  which  was,  that 
the  neglefted  Barones  Minores  foon  mingled  themfelves 
with  the  other  Commons  of  their  feveral  Counties,  and 
the  Term  Baron,  in  Procefs  of  Time,  came  to  be  appro- 
priated only  to  thofe  Majores  Barones,  who  were  con- 
Uantly  fum;noned  to  Parliament,  but  yet  the  Tenure 
of  the  negledled  Barons  JHll  fubfifted. '  The  Peerage 
of  this  very  Sir  Henry  de  Bromejlele  is  an  Inllance 
and  Proof  of  it,  fince  he  was  one  of  thofe  who 
held  per  Baroniam,  but  had  been  negleftcd  to  be  fum- 
moned to  Parliament,  as  appears  by  the  Title  of  t^/ci, 
which  he  afiumed.  For  /o/o  de  Vejci  was  one  of  the 
Barons  who  v.'cre  inftituted  at  the  Conqueft,  and  who 

had 
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had  married  the  Daughter  and  fole  Helrefs  of  William 
ryfou  a  Saxon,  who  was  the  Son  and  Heir  of  Gilbert 
Tylon,  who  was  killed  on  HaroW%  Side,  in  the  Battle  ^ugd. 
aeainft  William  the  Conqueror,  by  which  Means  he  Baron, 
became  poire/led  of  thofe  Lands  that  were  afterwards  Vol.  i. 
(upon  the  additional  Services  being  impofed)   known  p.  89, 
by  the  Name  of  the  Baronies  of  Alntvicke  in  Northum- 
berland, and  Malton  in  Yorkjhire.    Now  by  the  Genea- 
logy of  the  VeJ'cfi,  it  appears  that  the  Lands  and  Ho- 
nors of  that  Family  by  Female  Heirs  came  to  veft  in 
one  Gilbert  de  Aton  ;  and  Sir  Henry  de  Brom/lete  was  the  Vol.  2. 
Son  dny^Uc'w  oi  Margaret,  Daughter  and  Heir  oi  Jna-  p.  234.. 
ftafia,  the  Wife  of  Sir  John  Saint  John,  Knight,  who  was 
Daughter  and  Heir  of  William  de  Aton,  the  Son  and 
Heir  o( Gilbert  de  Aton  laft  mentioned.   Which  Gilbert 
and  William  de  Aton  had  indeed  been   both  (but  not 
conftantlv)  fummoned  to  Parliament,  wz.  Gilbert  was 
fummoned  to  the  Parliaments  held   i8ch  oi  Ed.  IL  to  Rot.  clauf. 
the  I  ft  of  Edivard  III.  and  to  the  16th  of  Ed-ward  the  18  Ed.  2. 
Third,  and  William  was  only  fummoned  to  the  Parlia-  dor.  m. 
ment  held  44°  Ed-ward  III.  and  never   fummoned  to  21  idem, 
any  other  Parliaments;    now  Sir  Harry  de  Bromfiete  i  Ed.  3. 
died  in   the  8th  of  £«'w«r</ the  Fourth,  feized  (as  it  p.  i.  dor. 
appears  by  the  Inquifitions  taken)  of  the  above-men-  m, 2. idem, 
tioned  Lordfhip  ox  Barony  oi Malton.  As  this  Writ  has  16  Ed.  3. 
been  hitherto  generally  fuppofed  to  have  been  an  ori-  p.  2.  dor. 
ginal  Creation  of  a  new  Barony,  I  hope  this  digreffion  m.  38. 
will  be  excufed,   in  order  to  fliow  that  no  Barony  at  Rot.  clauf. 
all  was  created  by  it,  but  that  it  was  only  an  Exercife  45  Ed.  3. 
of  that  Power,  which  (as  is  before  faid)  the  King  had  dor.  m.  3, 
of  calling  any  Tenant  per  Baroniam  whatfoever  to  the 
Houfe  of  Lords. 

2.  It  is  a  known  Rule  in  Law,  that  the  King's  Grant  Plowd. 
cannot  enure  to  two   Iiitents,  efpecially  when  one  of  333.  4. 
them  is  clearly  exprefled,  and  the  other  is  not.     Now  Cok.  i, 
if  this   Writ  of  Summons  does  create  any  Perfon  a  Rep.  48. 
Baron  or  Peer,  it  operates  by  way  of  Grant,  which  muft  32. 
be  by  the  Implication  of  an  Intent,  which  is  not  only  3  Rep.  73, 
not  exprefled,  but  which  is   alfo  perfeftly  foreign  to  74,  <5c. 
th.-t  which   is,  and  which  therefore   (at  lead  in  every 
Thing  but  this  Writ)  could  be  in  Law  only  intended. 
For  the  Intention  of  the  King  clearly  exprefled  in  the 
Writ,  is  not  to  create  the  Perfon  fummoned  a  Baron, 
but  onlv  to  confult  and  treat  with  him  concerning  the 
A.Fairs'of  the  Nation,  which  certainly  may  be  done 

without 
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withont  his  being  a  Baron.  '*  Vobifcum"  (by  wbicfi 
the  Perfon  fummoned  feems  to  be  exprefsly  dilHnguifhed 
from  the  Prelates  and  Barons  that  follow)  "  et  cum 
•'  prnelatjs,  magnatibus,  fifr.  colloquium  habere  & 
*•  traftatum."  Thefe  are  the  Words  of  the  Writ,  and 
I  mufl  own  that  I  do  not  comprehend  what  Magick 
there  is  in  them,  to  make  them  perform  what  no  Man 
will  pretend  to  fay  they  fignify.  And  as  to  the  othpr 
Claufe  by  which  the  Perfon  is  fummoned  to  be  per- 
fonally  prefent  with  the  King  and  Lords,  "  didlis  djc 
"  &c  loco  perfonalitcr  interfitis  nobifcum  Sc  cum  pra:- 
*'  latis,  tffc.  veflrumque  confilium  impenfur*  cifr." 
the  Reader  muft  judge  if  there  is  any  more  force  in 
that  than  there  is  in  the  laft.  Nor  is  there  any  Thing 
more  in  it  than  what  the  Judges,  Iffc.  are  commanded 
and  adlually  do  every  Parliament,  for  they  as  well  as 
the  Barons  or  Peers  are  conftantly  fummoned  ad  confilium 
jmpendend\  Not  that  I  imagine  the  judges  (who  are 
agreed  to  be  only  fummoned  as  Affiitants  to  the 
Houfe)  to  be  Barons  of  Parliament ;  but  only  that 
thofc  who  think  other  Perfons  fummoned  by  Writ,  to 
have  been  antiently  confidered  as  Barons  of  Parliament, 
would  refleft  and  determine  with  themfelves,  which 
Part  of  the  Wirit  it  is  that  made  them  fo.  For  if  ic 
was  the  firft  Part  of  the  Writ,  that  runs,  "  Vobifcum  ac 
*'  cum pralatis,  magnatibus,  iff  proceribus,  &c."  that 
created  them  Barons  ;  How  comes  it  that  the  Judges  are 
not  likewife  Barons?  Since  in  the  49th  of  Henry  VI. 
12th  of  EdivardlV .  22d  o(  EdjvardlV .  and  indeed  in 
almoft  all  their  Writs  of  Summons  to  Parliament,  that 
Claufe  is  inferted.  And  as  to  the  Second  Claufe,  that 
runs,  "  ^od,  Sec.  perfonaliter  interfitis,  &c."  that  alfo 
is  common  to  the  judges,  as  well  as  the  Barons.  My 
4  Inft.  10.  Lord  Coke  does  in  leveral  Places  obferve,  that  the  Writ 
i  alibi.  of  Summons  to  Parliament  is  unalterable,  otherwife 
than  by  Authority  of  Parliament,  though  (perhaps  if  it 
was  worth  while)  it  might  be  ftiown  that  till  withia 
this  laft  Two  hundred  and  fifty  Years,  there  fcarcely 
ever  was  Two  of  them  together  alike.  And  indeed 
he  himfelf,  upon  another  Occafion,  does  feem  to  be 
fenfible  of  it.  For  he  fays,  that  one  of  the  Differences 
between  the  Writs  to  the  Lords  and  the  Writs  to  the 
fudges y  was  that,  that  to  the  Lords  did  run,  "  ^od — 
*'  interjltis  nobifcum  ac  cum  cater  is  pralatis,  magnatibus , 
*'  ^f."  aud  was  peculiar  to  the  Lords,  the  Judges  be- 
ing 
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ir.g  only  rummoned.     "  ^od  inter/it ts  nohi/cum  ac  cnm 
* '  caUris  de  concilto  nojlro ;"  and  yet  that  Word  cateris  is 
not  in  the  Writ,  which  in  the  Lord  /iburgaveny^s  Cafe  12  Rep, 
he  himfelf  commends  as  excellently  well  drawn.     But 
however,  if  it  be  this  Second  Claufe  that  creates  them 
Barons,  why  then  in  the  Z4th  oi  Ed-ward  xhc  3d,  fVil-  Ve.  fum- 
liam  de  Sbarejhall  and  Twelve  other  Perfons,  of  whom  mon.  ad 
Four  were  but  Serjeants  at  Law,  were  created  Barons;  Parliam. 
for  their  Writ,  direftly  contrary  to   my  Lord   Coh*s 
Aflertion,  runs  ia  that  Stile  which  he  fays  is  peculiar 
to  the  Lords  of  Parliament.     Others  have  thought  that 
the  putting  in  or  leaving  out  of  the  Word  ic^^/mj  was  the 
peculiar  Mark  ofDilUndion.     And  yet  in  the  25th  of  Rot.clauf. 
£</'u;fir^the  Firft,  the  Judges  were  fummoned  bydireft-  25  Ed.  i. 
ly  the  fame  Writ  that  the  Barons  of  Parliament  were.  dor. 
And  on  the  other  Hand,  by  a  Writ  of  Prorogation  in 
the  3^d  Yezr  of  Ednvard  the  Firft,  as  alfo  by  a  follow-  Rot.clauf. 
ing  Writ  of  Summons  in  the  fame  Year,  i^c.  it  appears  jj  Ed.  i. 
that  the  Bifhops  and  Temporal  Lords  were  fummoned  m.  9,  10. 
by   Writs    that  ran  ^'    Quod — interfitis  nobifcum  ac 
"  cum  ceteris  de  concilio  noftro."     But  to  conclude 
this  Point,  I  fhall  only  add  fome  few  Inftances  in  fe- 
veral  Reigns  of  the  Judges  and  Barons  of  Parliament 
being  fummoned  by  the  very  fame  Writs-     In  the    ift  Rot.  claaf, 
of  Edivardll.  after  the  Writs  to  the  Barons,  the  fame  1  Ed.  2. 
Writs  follow  to  above  Thirty  other  Perfons  as   Aflift-  dor.  m. 
ants,  with  this  DiJference^nl.y,  that  the  Words  "  in  11. 
*'  Jidel^  homagio"  (as  at  this  Day  they  were  conftantly 
done)  are  kft  out,  and  the  Note  at  the  End  of  it  is 
cemarkablr.     "  Nota  quod  in  hac  fummonitione  ju- 
"  ilitiarii  ac  alii  de  concilio  domini  regis,   intermixti 
*'  tunc  cum  baronibus."     And  likewife  in   the  5,  8, 
5,  lu  12,  I3>  '4^'*  of  Ediuard  l\.  the  fame  Writs  are 
direfted  to  both  Jujiges  and  Barons,  fo  likewife  in  the 
2,  3,  4,  5,  6,  nth,  ^c.  of Edv.-ard  in.  the  fame  Writs 
are  direrted  to  both  Judges  and  Barons ;  I  could  add 
many  morelnliances,  bud  think  it  needlefs.  And  now 
if  the  Direftion    of  the  Writ  created  Barons,  thefe 
Gentlemen  were  all   made  fuch,  yet  the  fame  Mea 
were  at  other  Times  fummoned  as  the  Judges  now  are 
to  be,  but  as^if  concilio  regis  in  Parliamento.    It  is  true, 
however,  that  from  the  47th  of  Edivard  III.  the  Writs 
to  the  Barons  and  Judges  have  been  generally  different, 
ihough  fomctimcs  they  have  been  the  fame.     But  then 
the  Differeace  is  fo  fmall  as  to  Words  of  Creation,  that 

I  be- 


(    4°    5 

I  believe  it  would  be  very  difficult  for  any  Man  tofhow 
how  one  fhould  create  a  Peer  or  Baron,  and  the  other 
ihould  not.  And  from  the  Inftances  I  have  mentioned, 
I  think  it  appears  that  the  Barons  is  perfectly  diftinft 
from  the  Writ  of  Summons  ;  for  if  it  is  not,  why  are 
not  thofe  Perfons  ranked  among  the  Barons  ?  Since  no 
Reafon  can  be  given,  why  the  fame  Writ  fhould  make 
one  Man  a  Baron,  and  not  another. 

3.  It  has  been  already  obferved  that  my  Lord  Coke 
affirms,  that  if  the  King  does  by  Writ  fummon  a  Lay- 
man to  the  Houfe  of  Lords,  he  cannot  refufe  the  Ser- 
vice. But  that  if  he  called  an  Abbot,  or  any  other 
Regular,  he  could  refufe  to  ferve  unlefs  he  held  per 
Baroniam.  But  yet  the  Reafon  of  the  Law  feems  to  be 
the  fame  in  the  Cafe  of  a  Layman,  as  of  an  Abbot, 
£sff.  For  every  Writ  Mandatory,  as  a  Writ  of  Sum- 
mons to  Parliament  is,  fuppofes  the  Perfon  to  whom 
it  is  direfted  to  be  under  an  Obligation  to  obey  it. 
I  am  fenfible  that  it  may  here  be  objefted,  there  is  no 
fear  of  any  Man's  Difobedience,  and  in  modern  Prac- 
tice it  is  certainly  true.  But  then  it  is  as  true  that 
the  Law  is  not  founded  upon  modern  Ufage,  but  upon 
antient  Cuftom,  when  Men  were  not  fo  ambitious 
of  being  Barons  as  they  now  are,  but  were  often,  upon 
their  own  Requeft,  difcharged  from  any  Service  of  that 
Nature.  And  therefore  if  a  Layman,  who  holds  not 
per  Baroniam,  be  as  much  at  Liberty  to  refufe  his  At- 
tendance as  a  Regular,  it  follows  that  the  Direftion  of 
a  Writ  to  him,  does  not  make  either  him  or  his  Heirs 
Barons,  or  Lords  of  Parliament.  Jt  is  true,  that  if  a 
Man  accepts  of  a  Patent  by  which  he  is  created  a 
Baron,  he  by  his  own  voluntary  Acceptance  becomes 
obliged  for  the  future  to  attend  in  Obedience  to  all 
Writs  that  ftiall  be  dircfted  to  him.  But  what  makes 
this  Obfervation  fomething  flronger  is,  that  every 
Lord  who  being  fummoned,  abfents  himfelf  without 
the  King's  Leave,  is  liable  to  be  fined,  which  it  is  un- 
reafonable  to  fuppofe  he  can  be,  unlefs  he  be  under  a 
legal  Obligation  to  obey  the  Writ.  The  only  rea- 
fon my  Lord  Ccke  gives,  for  a  Regular's  not  being 
obliged  to  obey  the  Writ  is,  bccaule  he  does  not  hold 
per  Baroniam,  which  feen.s  to  be  equally  ftrong  in  the 
SeUen's  q^^^  of  a  Layman.  The  Abbot  of  St.  James's  North- 
tit.  of  Ho-  ^„pfo„^  being  fummoned  in  the  Twelfth  of  Ediuard 
"®'"*  the  Second,  pctiti9ned  to  be  difcharged  upon  a  fug- 

gefUon 
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peftion  that  he  was  not  a  Tenant  f;r  Baroniam,  the 
Words  are,  •'  Non  tenet/^r  baroniam  nee  de  rege  in  ca- 
"  file,  fed  tatuam  in  puram  &  perpetuam  eleeniofy- 
*'  nam,  &  nee  ipfe  abbas  nee  predeceflbres  ftii  fuerunt 
"  ad  parliamenturn  citati  hucufque.  TJndepitit  rerne- 
*•  dium  ^  habuit."  But  here  it  may  be  oblcrved  that 
this  Paffage  julHfics  what  I  before  faid,  that  not  only 
the  Tenanrs/fr  Bnroniam,  but  alfo  the  other  tenants  in 
Cttpite,  &c.  were  obliged  to  attend  in  Parliament  when 
fummoned.  And  therefore  this  Abbot  excufes  himfelf 
as  well  upon  the  account  of  »///  tenure  en  chief,  as  nul 
tenure  per  Baroni.  Again,  in  the  26th  Year  oi  Ed^M.  III. 
the  Abbot  of  Lticefer  was,  by  Patent  under  the  great 
Seal,  upon  his  Petition  and  Suggeftion  that  he  was  not 
a  Tenant  per  Baroniam,  difcharged  from  all  Attendance 
in  Parliament.  The  Patent  is  per  Peiitionem  de  Par- 
liamenlo.     And  firft  recites   as  follows,  "  Supplicavit  Rot.  Pari. 

"  nobis   Abbas  de  Leiceltria  ut   cum aliqua  ter-  26Ed.IiI. 

"  ras  vel   tenemcnta  de  nobis  per  Baroniam,  feu  alio  p.  2.  m. 
"  modonon  teneat  per  quod  ad  parliamenta  feu  confi-  22. 

'•  lia   noflra  venire  teneatur Nolentes  ipfum  ab- 

*'  batem  indebite  Jic  I'e.^ari,  conccffimus  quod  idem 
"  Abbas,  iSc.  de  vcniendo  ad  parliamenturn,  iJc.  qui- 
"  eti  fint  &  exonerati  in  perpetuum."  Now  thefe 
two  Perfons  being  upon  this  only  Account  difcharged 
from  their  Attendance  in  Parliament,  and  the  oblig- 
ing them  to  attend  being  ftiled  an  undue  Vexation,  be- 
caufe  they  did  not  hold  per  Baroniatn,  feems  in  fome 
Meafure  to  be  a  Proof  (the  Reafon  in  both  Cafes  being 
tl)e  fame),  that  neither  a  lay  nor  religious  Perfon  are 
obliged  to  attend  in  Obedience  to  the  Writ,  ur.lefs 
they  are  Tenants /^r  Baroniam.  But  further,  this  Pa- 
tent to  the  *ibbot  of  Leuejhr,  fliows  how  there  came 
to  be  fo  many  Clergy  fummoned  to  the  Parliament  of 
the  49th  of  Hen.  III.  as  before-mentioned,  and  yet 
not  above  One  Third  of  them  either  then  or  afterwards 
were  really  Barons  of  Parliament.  It  is  before  faid, 
that  thofe  who  were  not  Tenants  per  Baroniam,  or  by 
Knight-Scrvict,  &rc.  might  refufe  to  attend,  unlefs  the/ 
voluntarily  thought  (it  lb  to  do.  And  accordingly  it 
follows  in  this  Patent,  by  way  of  Reafon  why  the 
then  Summons  of  the  Predece/Tor  of  the  Abbot  of  Z.<f/- 
cfjier  Ihould  net  bind  him,  that  he  was  voluntarily 
fummoned.  "  Quo  anno  (fcil.  49.  //.  III.)  omnes  ab- 
•*  bates  &c  priores  rcgni  notlri  Anglia:  ad  p:irliamen- 
G  "  "  turn 
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"  turn  ejufdem  proavi   noflri  tunc  tentum  voluntarie 
*'  fummonid  fuerunt." 

A.  But  that  the  Reader  may  the  better  judge,  how 
far  the  Direaion  of  a  Writ  of  Summons  to  any  Man, 
who  was  not  a  Tenant  per  Earoniam,  could  be  thought 
to  create  him  a  Baron  of  Parliament,  either  for  Life, 
or  to  him  and  his  Heirs,  £fff.  I  iball  mention  a  few 
Particulars  that  appear  upon  View  of  the  Writs  of 
Summons  that  are  extant.  If  it  be  true  that  every 
Man  (though  he  be  not  a  Baron  either  by  Tenure  or 
Patent)  ought,  upon  the  Receipt  of  his  Writ,  to  enjoy 
the  Dignity  and  Honor  of  a  BaroK-,  how  is  it  that 
fo  many  Abbots  and  Priors  as  were  fummoned  49° 
kenry  III.  were  never  reckoned  among  the  Spiritual 
Barons?  Nor  can  I  think  it  a  fufEcient  Anfwer  to  fay, 
that  though  they  were^«ro»/,yet  as  wkntinonfit  injuria, 
Vifc.  their  Uaronies  were  by  their  own  Confent  defeated  and 

Furieci's    taken  away  ;  fince,  according  to  a  late  Refolution  of 
Cafe.  the  Houfe  of  Lords,  though  a  Peerage  may  be  forfeited, 

it  cannot  by  any  other  Aft  whatfoever  (but  an  Ad  of 
Parliament)  be  either  furrendered,  defeated,  or  extin- 
guiflied.     But  I   (hall  not  infift  upon  what  was  done 
during  the  moft  confufed  Part  of  Heary  the  Third's 
Rot.cIauf.  Reign.     In   the   i8th  of  E.'r^arJU.  Writs  were  dj- 
18  Ed   II    reded  to  the  Arch-Deacon  of  Narthampton,  and  to  the 
dor    c"      *  Dean  of  the    Arches  London,   &c.  who  therefore,   ac- 
'  cording   to  this   Rule,  ought  to  have  been  reckoned 

among  the  Spiritual  Barons  of  the  Kingdom,  though  no 
Writs  were,  for  ought  appears,  ever  direfted  to  them 
afterwards.  The  like  Inllances  might  be  given  in  the 
Cafes  of  Guardians  of  the  Spiritualities  of  vacant  Bi- 
fhopricks,  Vicars  General,  l^c.  who  have  been  "frfc- 
quently  fummoned  to  Parliament  by  thefc  creating 
Writs,  without  its  being  ever  fufpefted  that  they  were 
thereby  created  Barons,  either  for  Life  or  otherwife. 
A.  Inft  But  my  Lord  C.  J.  Coke  further  informs  us,   thnt 

every  Temporal  Lord  who  fits  in  the  Houfe,  ought  ex 
debito  JuJIiti^  to  have  a  Writ  of  Summons  direfted  to 
him  every  Parliament.  Nor  can  they  therefore  by 
Law,  either  with  or  without  their  Confents,  be  ever 
left  out  of  the  Lifls  of  Summons.  And  the  Lords 
have  in  all  Ages  refcnted  any  Omifiion  of  that  Nature 
asthehighcft  Breach  of  their  Privileges  As  in  the 
Year  1255,  the  Barcns  refufed  to  grant  any  Aid,  orto 
uanfaa  any  Bufinefs,  becaufe  all  the  Barons  were  not 

fummoned 
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fumirroTird  according  to  the  Tenor  cf  Magna  Chariay  Matth. 
*'  Quod  omnes  tunc  temporis  non  fuerunt  juxta  teno-  P.irii. 
*'  rem  Magn«  Chartae  fua:  vocati,  Et  ideo  fine  pari- 
*'  bus  Asis  tunc  abfentibus,  nullum  voluerunt  tuncre- 
**  fponfum  dare  vel  aoxilium  concedere  vel  prasllare." 
And  it  was  frequent  in  fub/eqv>ent  Parliaments,  to 
prorogue  or  adjourn  for  fome  fhort  Time  at  the  Be- 
ginning of  a  Seffion,  in  order  to  give  Time  to  fuch 
Members  of  either  Houfe  as  were  abfent,  to  arrive, 
before  they  would  enter  into  any  Bufinefs.  I  think  I 
need' not  quote  Precedents  for  what  is  fo  generally 
known.  Every  Reader  will  doubtlefs  believe  h  na- 
tural, that  each  Houfe  ftiould  concern  itfelf  for  its 
own  Members  ;  but  what  is  more,  the  Commons 
when  they  have  thought  the  Houfe  of  Lords  too  thin, 
though  the  Peers  acquiefced  themfelves,  have  yet  re- 
fufed  to  proceed  on  Bufinefs,  till  all  thofe  Writs  of  Sum- 
mons which  of  Right  ought  to  have  been  fent  to  the 
Lords,  were  aflualiy  iffucd.  As  for  Infiance,  in  the  Rot,  Pari, 
20th  of  RJojojt^lL  the  Commons,  before  they  wo-uld  20  Ric. 
enter  upon  the  Bufinefs  propofed  to  them  by  the  2.  n,  8. 
Chancellor  in  the  King's  Name,  petitioned  that  all  the 
abfent  Bifhops  and  Lords  might  be  fent  for  to  Parlia- 
ment. And  of  later  Times,  in  the  Cafes  of  the  Earls 
of  Arundel  and  Erijlol,  upon  their  Confinernent,  the  Rufiiw. 
Houfe  of  Lords  adjourned  themfelves  from  Day  to  Coll, 
Day,  with  a  Refolution  not  to  enter  upon  any  Buu- 
refs  till  tli«y  had  Satisfaftion  in  relation  to  thofe  two 
Peers.  Now  if  it  be  admitted  for  Truth,  that  the  Di- 
reflion  of  a  Writ  of  Summons  to  any  Perfon  creates 
him  a  Peer  to  hira  and  his  Heirs,  and  that  every  Peer 
has  a  Right  to  demand  a  Writ  of  Summuns  to  every 
Parliament ;  it  follows,  that  every  Man  to  whom  fuch 
a  Writ  was  ever  direfted,  was  thereby  created  a  Barojt 
to  him  and  his  Heirs,  who  had  confequently  a  Right 
to  demand  their  Writs  of  Summons,  And  yet  if  the 
Lifts  of  the  Names  of  thofe  who  have  been  fummoned 
to  Parliament  be  confidcred,  it  will  not  be  very  eafy 
to  conceive  how  the  Notion  of  a  Writ's  creating  a 
Peerage  in  Fee  ever  came  into  the  World.  For  from 
the  4gth  oi  Henry  \\\.  to  the  23  d  of  Ed-u;arJV'/ .  (from 
which  Time  the  Summons  have  been  more  regular), 
not  fewer  than  98  Laymen  have  been  fummoned  to 
Parliament  one  finglc  Time,  by  the  very  fame  Writs 
by  which  the  Earis  and  the  other  undoubted  Barons  ^ 
G  2  werc^ 
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were  fummoned,  and  yet  neither  themfclves,  nor  any  of 
their  Name  or  Pofterity,  were  ever  afterwards  Aini- 
.  moned  to  any  Parliament  or  Great  Council.  Now  is  it 
poflible,  if  ihefe  Gentlemen  had,  by  their  being  thus 
once  fummoned,  gained  a  Peerage  in  Fee,  that  the  Houfe 
of  Lords,  -fo  juftly  jealous  of  its  Liberties,  and  fo 
conllantly  ready  to  vindicate  the  Rights  of  any  one 
of  its  injured  Members,  ihould  pafs  over  in  Silence 
the  OmilTion  in  all  future  Vv''rits  of  Summons  of  fo 
vaix\y  x\g\\\.iid\  Barons  ?  And  is  it  conceivable,  that  fo 
many  Barons  and  their  refpcctive  Heirs  fhould  never 
complnin  of  fuch  an  Injury,  nor  ever  put  in  a  Claim 
to  their  Unextinguijhahle  Baronies  ?  What  therefore  can 

^  be  concluded  from   fuch   Facts? If  their  Writs 

did  not  create  them  Barons,  they  could  only  be  fum- 
moned ns  Afliflants  to  the  Koufe  of  Lords,  and  as  de 
cenjilio  regis  in  parliamento. 

But  here  it  will  be  ufcful  to  recoiled  what  has  been 
before  obferved,  'viz.  That  the  whole  of  Parliamentary 
Bufinefs  may  be  reduced  under  the  two  general  Heads 
oi AdnJtce  and  Confent.  Every  Tenant  hy  Knight-Service, 
as  well  as  per  Baroniam,  did  owe  Homage  to  the  Lord 
of  whom  he  held  his  Lands;  and  the  Oath  of  Homage 
did  comprehend  in  it,  that  the  Tenant  was  obliged 
to  give  to  his  Lord  the  beft  Counfel  and  Advice  he  was 
able,  and  alfo  that  he  fhould  keep  fecret  all  fuch  Coun- 
fels  as  Ihould  be  communicated  to  him,  which  by  the 
Way  is  One  Reafon  why  all  Fiefs  were  originally  Maf- 
culine,  and  could  not  defcend  to  the  Heirs  Female. 
Lib.  Feu.  *'  Hoc  autem  notandum  eft,  quod  licet  filias,  ut  maf- 
Tit.  1.  "  culi  patribus  fuccedant,  legibus  tamcn  a  fuccef- 
"  fione  feudi  removentur."  Of  which  Law  Zajius^ 
a  very  confiderable  Feudal  \7riter,  affirms  the  Reafon 
to  be,  that  by  Intendment  of  Law  a  Woman  was  in- 
capable of  keeping  a  Secret,  and  therefore  could  not 
fuccecd  to  a  Fief.  Now  the  Tenants  in  Capite  of  the 
Crown,  who  were  obliged  to  fwear  Homage,  were 
either  Tenants  per  Comitatum,  Baroniam,  i5c.  or  by 
Knight-Serfice,  and  who,  by  virtue  of  their  Homage 
(as  is  before  faid),  were  equally  obliged  to  attend  when 
fummoned  to  Parliament:  The  Difference  therefore 
that  there  was  between  them  arofe  from  the  Difference 
of  their  Tenure  ;  and  as  they  could  not  be  Peers  to  each 
ether,  by  reafon  that  they  were  noi  per  idem  fer'vilium 
con-u-ajfalli,  it  feems  reafonable  to  conclude,  that  their 

Bufinefs 
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Biifinefs  and  Rights  in  Parliament  were  difFerent.  In 
Matters  of  meer  Advice  to  the  Kinp,  the  Tenants  per 
Baroniam  and  by  Knight-Ser'vice  \xv\^\\.  acl  iiidiiierently 
together  ;  but  when  any  Thing  was  demanded  of  the 
Bare;:!,  properly  fiich,  I  cannot  but  think  the  Tenants  by 
Knlght-Ser<vice  aded  only  as  Council  to  the  King,  to 
adviie  him  in  the  Management  of  his  Affairs  ;  fince  it 
feems  to  be  abfurd  to  imagine,  that  in  Cafes  like  that 
of  13  Edn/i:.  III.  when  the  Barons  granted  the  Tythe  of 
the  Grain,  l^c.  gro.ving  upon  the  Demefne  of  their 
Baronies,  the  Barons  would  fufFer  the  King  to  call  by 
Writ  a  Pofle  of  Tenants  by  Knight-Service,  or  other 
Perfons  who  were  no  ways  concerned  in  the  Payment, 
to  vote  a  Tax  upon  others,  who  held//?;-  Baroniam. 

In  other  Affairs  likewife,  which  might  be  mentioned, 
wherein  the  Barons  afted  as  the  Regalis  Curia  Regis 
Anglic,  it  feems  reafonable  to  believe,  that  thofe  Te- 
nants by  Knight-Service  only,  ^c.  who  by  Writ 
were  fummoneJ  to  Parliament,  were  confidered  only 
(as  the  Judges  at  this  Day  are)  as  Counfellors  to  the 
King  and  Barons.  If  what  I  have  now  faid  be  thought 
true,  in  relation  to  the  Tenants  by  Knight-Service 
who  were  obliged  to  attend  when  fummoned,  it  is 
much  more  fo,  in  relation  to  the  third  Species  of  Men, 
who  could  only  be  'voluntarie  J'utnmoniti.  But  before  I 
proceed  any  further,  I  fliall  Ihortly  examine  whether 
the  Fafts  of  Parliamentary  Hiftory  will  anfwer  to  this 
^otion. 

And  firft,  to  refledl  only  upon  what  has  been  already 
faid  :  This  feems  to  the  only  Way  of  accounting  for 
the  Barons  or  Lords  having  never  taken  Exceptions  to 
the  King's  fummoning  fo  great  a  Number  of  Mea 
only  Qnce  to  ferve  in  Parliament,  and  then  omitting 
them  and  their  Heirs  for  ever  after :  Which  it  is  im- 
poffible  fliould  not  have  been  done,  had  the  Perfons 
fummoned  been  thereby  really  created  Barons.  But 
upon  Ccnfideration  of  the  Liils  of  Summons  this  fur- 
ther Remark  may  be  made,  that  thcfe  Perfons  were 
always  treated  exaftly  in  the  fame  Manner  as  the 
Judges  and  Serjeants  were,  who  were  yet  never  fuf- 
pcfted  by  virtue  of  their  Writs  to  have  been  created 
Barons.  And  as  to  them,  every  one  knows,  that  they 
were  never  antiently  either  regularly  or  conltantly 
fummoned;  the  King  always,  by  fpecial  Writs,  fum- 
moning only  fuch  and  fo  many  of  them,  whofe  Counfel 

and 
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and  Advice  he  thought  fit  to  ufe.  And  therefore  it 
iometimes  happened,  that  if  the  King  had  no  great 
Opinion  of  their  Capacities,  or  thought  the  Advice  of 
other  People  might  be  more  ufeful  to  his  Affairs,  he 
would  negled  them  all.  As  for  Inftance,  Ediv.  J.  in 
the  28th  Year  of  his  Reign,  though  he  did  not  neglcft 
his  Judges,  yet  Writs  were  directed  to  the  two  Uni- 
veriities,  commanding  them  to  fend  fome  of  their  baft 
Rot.  Cla.  Civilians  to  advife  the  King  in  Parliament ;  "  Rex,  &c, 
28  Ed.  I.  it  Cancellar'  &  Univerfitat*  Oxon'  vobis  mandamus, 
dorf.  3.  *t  ^^^  Quod  quatuor  vel  quinque  de  difcretioribus  & 
**  in  jure  fcripto  magis  expertis  Univerfitat'  prasdid' 
**  ad  parliamentum  noftrum  apud  Lincoln'  mittatis, 
•*  &c.*'  But  however,  as  the  Judges  and  thofe  other 
Perfons,  who  were  fummoned  only  as  Affiflants  to  the 
King  and  Lords  in  Parliament,  never  pretended  that, 
becaufe  the  fame  Writs  were  fometimes  direfted  to 
them  as  to  the  Barons,  therefore  they  were  tr.ereby 
created  Barms  :  The  Lords  never  concerned  ihemfelves 
at  their  being  (according  to  the  King's  Pleafure)  fome- 
times fummoned  to  Parliament,  and  at  other  Times  to- 
tally left  out ;  fmce  as  thofe  Men,  by  not  being  aftu- 
ally  Barons,  had  not  a  Right  of  voting  among  them  in 
Matters  of  Cow/^a/  (asf.^.  in  Grants  of  Aids,  Altera- 
tions of  Laws,  ^c),  the  Lords  were  no  ways  interefted, 
and  therefore  could  not  attempt  to  inter{Sofe  in  rela- 
tion to  fuch  Perfons  as  the  King  thought  fit  to  fum- 
mon,  to  advife  and  confult  with,  as  to  granting  or  not 
granting  the  Royal  Aflent  to  any  Thing  that  might  be 
propofed  to  him  in  Parliament. 

Now,  if  we  fee  other  Perfons  fummoned  in  the  fame 
Manner  as  the  Judges  were,  or  if  poflible  in  a  worfe, 
that  is,  at  the  Diftance  of  feveral  Years,  and  feveral 
Parliaments  one  Time  from  the  other,  and  this  without 
any  Complaint  of  their  being  thus  either  fummoned 
Or  left  out,  is  it  not  reafonable  to  conclude,  that  their 
Bufinefs  likewife  in  Parliament  was  onlv  as  Afliflants, 
in  the  fame  Manner  as  the  Judges  are  by  all  allowed 
to  be  ?  For  during  the  fame  Period  of  Time  which  we 
laft  mentioned,  that  is  from  49  Her..  IIL  to  23  Ed.  IV. 
there  were  no  lefs  than  fifty  Perfons  fummoned  in  that 
Manner  by  general  Writs,  and  their  Names  lifted  (as 
frequently  the  Names  of  the  Judges  were)  among  the 
Temporal  Barons:  As  for  Example,  William  de  Aide- 
hurghe,  Nicholas  de  Staphton,  and  many  other  Perfons 
7  who 
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who  might  be  named,  were  fummoned  to  feveral  Par* 

iiaments,  by  fpecial  Writs,  not  immediately  fucceed- 
ing  each  other,    but  at  a  Diftance  of  Years,  during 
which  many  Parliaments  had  intervened,  to  which  nei-  ' 
ther  of  them  had  been  fummoned,  and  then  at  laft  to- 
tally left  out,  and  none  of  their  Poilerity  have  beea 
ever  fummoned  fince.    William  dt  Aldehurghe  was  fum- 
moned to  the  Parliaments  held  Anms,  44,  49,  50.  of 
£(/xvardlll.  but  was  omitted  in  the  Parliaments  of  4.5,     ^ 
46,   ^  iterum  j^S  ^  47.  oi  Ed-a.ard  lU.     And  Nicho- 
las de  Stapleton  (whofe  Father  had  been  indeed  fum- 
moned 6  and  7  Ednv.  II.  and  died  in  the  eighth  Year 
of  that  King's  Reign,  leaving  his  Son  of  full  Age) 
was  yet  never  fummoned  to  Parliament  till  \6  Ed.  III. 
and  dying  in  the  feventeenth  left  his  Son  Miles  of  full 
Age,  who  however  was  not  fummoned  to  Parliament 
till  the  32d  Ed^.  III.  (It  kcms  Dugdale  could  not  find 
the  Bundle  of  this  Year,    fince  in  his  Summons  to 
Parliament  he  makes  this  Note,   NulU  fummcniiionts  in 
annis  32  tf  33.),  and  then  was  never  fummoned  more,  rj-^   n 
though  he  lived  until  47  Ed^.  III.  nor  any  of  his  Pof-  Vol    T 
terity,  though  he  left  Heirs.    So  likewifc  John  Stri'velin       I' 
was  fummoned,  as  Dugdale  fays  in  his  Baronage,  from  ^'  ^'^' 
the  16th  to  the  44th  of  EdTvardUl.  inclufive,  but  in 
Faa,  according  to  his  own  Lifts  of  Summons,  he  was 
only  fummoned  in    amis   16,  37,  38,  39,  42  5«f  44. 
Ed-M.  HI.    I  think  it  needlefs  to  incumber  the  Reader 
with  more  Cafes   to  this  Purpofe,    fmce  every  Man 
upon  once  looking  upon  the  Lifts  of  Summons  may 
obferve  Numbers  of  them. 

From  all  ihefe  Particulars  therefore,  and  much  more 
that  might  be  added,  it  feems  reafonable  to  believe, 
that  as  the  King's  Writ  to  th«  Judges  did  not  confti- 
tute  either  them  or  their  Heirs  Petri  or  Barons  of  the 
Realm,  fo  neither  did  the  fame  Writ,  diredled  to  any 
other  Pcrfons,  create  them  Peers  or  Barons,  either  for 
Life  or  otherwife,  unlefs  they  were  fuch  as  were  Te- 
nants per  Buroniam,  and  had  been  neglei^ed  as  being 
inter  Baroncs  Minores,  as  is  before  obferved.  But  what 
has  now  been  faid  will  not  appear  fo  furprizin?,  if  it 
be  conf:dered,  that  the  Judges  did  formerly  make  a 
much  greater  Figure  in  Parliament  than  they  now  do; 
for  when  the  Commons  contented  themfelve's  with  Pe- 
titioning, and  the  Lords  with  Anfwering,  leaving  it 
to  the  Judges    to  draw  their  Petitions  and  Anfwers 

itito 
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Into  the  Form  of  Statutes,  they  were  in  feme  Meafure 
concerned  in  the  Legillature  of  the  Kingdom.  Many 
Particulars  might  be  mentioned  upon  this  Occafion, 
but  I  for  Shortnefs  omit  tfiem,  though  however  it 
ought  to  be  obferved,  that  it  is  very  difficult,  from  old 
Books  which  mention  the  Tranfaftions  in  Parliament, 
and  the  Names  cf  the  Perfons  molHy  concerned 
(though  doubtlefs  it  was  well  known  at  the  Time  of 
Aaion),  at  this  Time  to  diftinguifli  the  real  Barons 
from  thofe  who  were  only  as  Affiftants  in  Parliament. 
And  befides,  it  was  ufual  formerly,  when  any  Matter 
was  under  Confideration  in  the  Houfe  of  Lords,  to 
commit  it  indifferently  to  any  Perfons  who  were  fum- 
nioned  to  the  Houfe,  without  diftinguifhing  who  were 
or  who  were  not  Barons.  The  modelling  or  contriving 
a  Bill,  Iffc.  in  Parliament  being  altogether  Matter  ot 
Advice,  was  therefore  common  to  all  who  (like  the 
judges)  were  by  the  Claufe  Vejirumque  Con/Mum  tm- 
penfuri,  fummoned  to  give  Coanfel  and  Advice  to  the 
King.  But  then  (as  I  think)  when  they  came  to  re- 
folve  upon  the  Bills,  i^c.  pafTmg,  which  is  purely 
Matter  of  Con/ent,  none  had  the  Right  of  voting  but 
thofe  who  were  actually  Barons.  The  Ulage  at  this 
Day  is  for  the  Houfe  of  Lords  to  refer  Bufincfs  by 
Order,  to  the  Judges,  who  report  to  the  Houfe  "their 
Opinion  cdncerning  it.  But  formerly  the  Judges  have 
been  made  Joint  Committees  with  the  Lords,  and  that 
Tournal  fo  late  as  the  Reign  of  Queen  Elizabeth  ;  tor  26  Jan. 
Dom'  1 1:63  the  Bill  againft  forging  Evidences,  i^c.  was  com- 

Proc.  mitted  to  the  Archbiihop  of  York,  the  Duke  of  h  erf  oik, 

ic6?.  the  Marquis  oi Northampton,  k^c.   to  the  Chief  Juftice 

of  the  Queen's  Bench,  the  Chief  Baron  of  the  Exche- 
quer, and  to  the  Queen's  Solicitor.  On  the  20th  of 
March  following,  the  like  Cafe  again  happened  ;  and 
indeed  it  was  very  frequently  pradifed  in  all  her  Par- 
liaments, until  the  39th  Year  of  her  Reign,  from  which 
Time,  though  I  cannot  pretend  to  tell  the  Realon,  it 
has  been  been  difufed.  Now  according  to  the  Notions 
and  Praftice  of  the  prefent  Age  (did  we  not  certainly 
know  how  Things  ftood  in  the  Reign  of  Queen  Eliza- 
beth), we  (bould  without  Hcfitation  conclude  all  Joint- 
Committees  to  be  Peers,  and  therefore  we  ought  much 
lefs,  when  the  Quefticn  is  concerning  much  more  an- 
ticnt  Times,  and  of  which  no  Journal  Books  arc  extant, 
to  fancy  that  all  Men  who  were  fummoned  by  V/iit  to 
'  Par- 
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Parliament,  were  equally  Peers  of  the  King'om,  wheft 
in  faft  fome  who  were  lummoned  by  thofe  Writs,  are 
agreed  irever  to  have  been  thought  fuch.  And  there- 
fore, if  it  be  true,  that  if  the  Writ  makes  one  Man  a 
Baron,  it  mull  alfo  make  every  Man  fo  to  whom  it  is 
direfted,  and  that  being  manifeftly  not  true  in  refpeft 
to  the  Judges,  iSc.  it  from  thence  follows,  that  a  Ba-- 
rony  is  fomething  diiHnft  from  the  Writ,  and  that  caa 
only  be  Tenure  per  Baroniam.  ' 

But  laftly,  that  we  may  not  too  long  infill  upon 
thefe  Barons  by  Writ,  it  Ihall  be  obferved,  that  though 
tlie  common  Notion  is  otherwife,  yet  even  modern 
Praftice  has  not  been  fo  inconfiftent  with  what  has 
been  before  explained,  as  is  generally  imagined.  But 
here  it  will  be  proper  to  take  Notice,  that  a  DilHn<^ion 
mull  at  this  Day  be  mad«  between  the  Perfons  to 
whom  thefe  Writs  are  direfted ;  for  they  are  either  to 
the  elder  Sons  of  Peers,  who  are  fummoned  by  the 
Title  of  fome  Barony  aftually  in  the  Father,  or  elfe 
they  are  direfted  to  Commoners  who  have  no  Right  of 
Succeflton  to  any  Peerage  whatfoever.  And  as  to  the 
laft  of  thefe  Perfons,  there  is  no  Doubt,  but  that  if 
the  Writ  does  any  Thing,  it  muft  operate  by  Way  of 
Creation  ;  but  as  to  the  iirll,  even  as  the  Law  is  now 
fuppofcd  to  Hand,  fome  Doubt  may  be  made  of  it. 
Every  Peer  in  the  Houfe  of  Lords  has  Precedence 
according  to  the  Seniority  of  his  Creation  ;  now  it  is 
obvious,  that  if  the  Writ  does  in  both  Cafes  equally 
operate  by  way  of  Creation,  that  then  the  eldeft  Son 
of  a  Peer,  as  well  as  any  other  Commoner,  when  he 
is  by  Writ  fummoned  to  Parliament,  would  be  the 
Puifne  Baron,  and  would  coiifequently  give  place  to 
all  others,  yet  the  Ufage  of  the  Houfe  of  Lords  is 
contrary  :  For  if  the  eldell  Son  of  a  Peer  be  fummoned 
by  Writ,  it  is  generally  by  the  Stile  of  fome  Barony 
that  is  in  his  Father;  and  his  Place  in  the  Houfe  is 
regulated  according  to  the  Antiquity  of  that  Barony: 
As  for  Inllance,  fuppofe  the  eldell  Son  of  a  Duke  of 
Norfolk  be  fummoned  by  the  Title  of  Lord  Monjubrayy 
his  Place  on  the  Barons  Bench  is  that  of  the  antienc 
Barons  o^  Mo-ivbray  ;  and  accordingly,  in  the  Lilts  of 
Summons  of  the  32d  of  Charles  IL  Henry  Hoixjard, 
Lord  Moiviray,  is  placed  as  the  firll  Baron  of  England, 
which  is  in  fuch  Cafe  fuppofed,  by  the  Confent  of 
the  Father,  to  be  veiled  in  the  Son.  The  Writ  of 
H  Sum- 


(    50    ) 

Summons  therefore  feems  not  fo  much  tp  be  confidered 
as  the  Creation  of  a  Baron,  but  only  as  an  Injirument 
ef  Conveyance,  or  Method  of  transferring  a  Barony  or 
Honour  from  one  Perfon  to  another ;  for  if  it  is  not  fo, 
what  Reafon  can  be  given,  why  the  eldeft  Son  of 
one  Earl,  fummoned  by  the  Stile  of  his  Father's  Ba- 
rony, fhall  have  Precedence  according  to  the  Rank 
and  Antiquity  of  that  Barony?  And  that  the  eldert 
Son  of  another  Earl,  if  he  be  by  Patent  created  to  a 
I'ltle  or  Barony  foreign  to  his  Family,  Ihall  be  confi- 
dered as  the  youngefl  Baron,  and  take  his  Place  in  the 
Houfe  accordingly.  I  fpeak  (and  I  think  every  Man 
ought)  with  great  Submiflion  upon  this  Subjed;  but  (if 
I  niiftake  not)  the  Law  even  at  this  Day  is,  that  though 
the  lall  of  thefe  Perfons  takes  a  Barony  in  Fee,  or 
otherwlfe,  according  to  the  Limitation  of  it,  yet 'the 
lirft,  upon  whom  the  Writ  operated  only  by  way  of 
Inftrument  or  Conveyance,  has  no  other  Title  in  the 
Barony  than  his  Father  had,  from  whom  it  was  con- 
veyed ;  and  therefore  if  the  Father  has  only  an  Eftoyle. 
Tayle,  ^c.  in  the  Barony,  the  Eftate  of  the  Son,  though 
fummoned  by  Writ,  is  not  enlarged,  nor  made  a  Fee, 
and  defcendible  to  his  Heirs  general.  Now  it  cannot 
be  pretended  (as  I  have  fometimes  heard)  that  as  the 
ddeft  Son  of  a  Duke,  l£c,  does  out  of  Parliament  take 
I'lace  of  n.  Baron,  when  he  is  fummoned  to  Parliament, 
the  Barons  for  that  Reafon  yield  Precedence  to  him  in 
the  Houfe  ;  for  if  that  was  the  Cafe,  he  would  like- 
v^ife  in  Parliament  take  place  of  all  the  Vifcounts  and 
Earls,  which  is  never  done;  according  to  the  Refolu- 
lournal  tion  6  Henry  VIIL  in  the  Cafe  of  the  Earl  of  Surrey, 
bom'  <^ho  pretending  to  take  place  in  Parliament  r.bove  all 

Pfov'.  ^^^  ^arls,  as  Son  to  the  Duke  of  Aor/^o/^,  it  was  re- 
folved  that  he  Ihould  be  ranked  only  according  to  the 
Time  of  his  being  created  Earl  of  Surrey.  If  the  Writ 
was  therefore  to  be  confidered  as  creatory  of  a  new 
Barony,  it  feems  more  than  probable,  that  a  like  Re- 
folution  would  have  been  taken  for  ranking  the  Perfon 
fummoned  among  the  Barons  according  to  the  Time  of 
hjs  Creation  :  Which  not  being  done,  manifefllv  ihows 
the  Writ  to  be  no  more  than  an  Inflruraent  of  Con- 
veyance ;  for  there  can  be  no  more  Reafon  for  the 
eldeft  Son  of  a  Duke's  taking  place  of  the  Barons,  when 
he  is  created  a  Baron,  than  there  is  for  his  taking  place 
ot  the  Earls,  when  he  is  created  an  Earl. 

When 
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When  therefore  the  eldeft  Son  of  a  Nobleman  is  fulh- 
moned  to  the  Houfe  of  Peers  by  the  Title  of  his  Fa- 
ther's Barony,  there  is  not  a  new  Barony  created  ;  but  hf 
the  Operation  of  the  Writ*  according  to  the  Cuftom  of 
Parliament  (which  is  Part  of  the  Law  of  the  Land)* 
the  Barony  of  the  Father  is  transferred  to  the  Son  : 
From  whence  (if  this  Notion  be  true)  it  evidently 
appears,  that  the  Number  oi  Barons  in  Fee  is  not  near 
fo  large,  as  it  has  been  by  fome  late  Writers  repre'- 
fented  to  be,  upon  an  Imagination  that  the  eldelt 
Sons  of  Peers,  when  they  are  by  Writ  fummoned  to 
Parliament  by  the  Stile  of  their  Fathers  Baronies,  do 
thereby  gain  an  Eftate  in  Fee-Simple  in  the  Honour, 
fo  as  to  make  it  defcendible  to  their  Heirs  general,  and 
that  confequently  their  Peerages  are  not  fo  liable  to 
be  extinguilhed,  as  they  were  before.  But  here  it  will 
not  be  improper  to  obviate  an  Obje<5lion  that  may  be 
made,  f /«.  That  fince  all  the  Peers  are  agreed  to  fit 
and  vote  in  the  Houfe  only  as  Barons,  the  Writ  can- 
not operate  by  way  of  Conveyance  of  the  Father's 
Barony  to  the  Son  ;  becaufe  that,  if  it  did,  the  Father 
would  have  no  Barony  left  whereby  he  could  be  inti- 
tled  to  fit  in  the  Houfe,  and  that  therefore  the  Writ 
muft  operate  by  way  of  Creation.  In  Anfwer  to 
which  it  muft  be  obferved,  that  a  Dillindlion  is  to  be 
made  between  the  Writ's  being  direded  to  the  eldefl 
Son  of  an  Earl,  l^c.  and  to  the  eldeft  Son  of  a  Baron  ; 
for,  as  I  take  it,  though  an  Earl  be  poflefTed  of  only  one 
Barony,  yet  may  his  eldeft  Son  be  fummoned  by  that 
Title,  and  the  Father  ftill  retain  in  himfelf  all  the 
Rights  oi  Barony  :  But  a  Baron  muft  regularly  have 
fcveral  Baronies  centering  in  him  to  enable  bis  eldeft 
Son  to  be  called  by  Writ,  becaufe  that  in  fuch  Cafe, 
though  one  of  them  be  transferred  to  the  Son,  yet  a 
Barony  does  ftill  aftually  remain  in  the  Father.  That 
Earldoms  as  well  as  Baronies  were  originally  Feudal,  is 
certain  ;  and  every  Tenure  per  Comitatum  was  to  a 
Tenure  per  Baroniam,  exadlly  as  a  Tenure  per  Baroniam 
was  to  Knight-Service ;  and  therefore  as  every  Tenure 
per  Baroniam  was  a  Tenure  by  Knight-Ser-uice  and  more, 
fo  like  wife  was  a  Tenure  per  Comitatum,  a  Tenure  per 
Baroniam  and  more,  that  is,  as  a  Tenure  per  Barcnian 
implied  Knight-Ser-vice,  a  Tenure  per  Comitatum  did 
4mply  Barony :  From  whence  a  Reafon  may  be  gathered 
of  this  Difterence;  for  though  the  iingle- (perhaps)  Ba- 
ll 2  Tons 
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r$ns  of  an  Earl  be  transferred  to  the  Sen,  yet  the  Earf- 
di>m,  whjch  implies  a  Barony,  ftiH  remains  in  the  Fa- 
w  '/^  "^^'/.^  underftood  in  Antiquity,  fince  the 
Word  Honour,  which,  as  is  before  obfcrved,  was  fyno- 
nymous  to  Barony,  was  in  the  fame  Feudal  Sen fe  ap- 
plied to  Earldoms,  with  this  only  Diftinftion,  that  it 
was  called  Ccw/^///i^o«flr,  as  appears  from  this,  that 
in  tne  old  Charters  for  the  Creation  oi  Earls,  befides 
the  Annuity,  which  was  to  be  paid  to  them  nomine 
(^cmitaius  it  was  frequent  to  add  a  Claafe  to  enable 
them  to  hold  a  great  Part  of  their  Eftates  fuh  Comitctli 
Honors ;  by  which  thofe  Lands  beeame,  as  it  were-, 
larcel  of  their  Earldoms,  which  was  the  beft  Way 
of  entailing,  fince  thereby  they  became  like  their 
Honors,  unalienable  by  their  Heirs.  As  for  Irftance 
(not  to  multiply  Precedents)  in  the  Patent  that 
pafled  for  creating  Henry  Piercy  Earl  of  Northum- 
T?«.  r»,  n'  '  ?"  9^"^^  ^'  inferted,  after  the  Grant  of 
R-     ir     /."^^"^  ^°""'^'  '"""'"'  Comitatus',  "  Et  quod  omnia 

iKic.ll.         Caftra,  &c.  qus jure  hsreditario  vel   ad- 

n.  3^-  quifitione  propria  perantea  tenuit  &  pofledit,  vel 

*•  impofteram  eft  habiturus  fub  Honore  Comitali,  Sc 
"  tanquam  parcella:  difti  comitatus  teneantur,  &c.'' 
But  further,  the  Pradice  has  been  conformable  to  this 
IVotion,  though  by  the  Way  it  may  be  obferved,  that 
this  Pradice  is  not  of  a  very  old  Date,  fince  the  firft 
inltance  of  it  was  (if  I  am  not  much  deceived)  in  the 
2 2d  ofEd-w.  IV.  in  Favour  oi  Thomas  Arundel,  eldeft 
bon  10  Richard  Fitz-Alan  Earl  of  Ar^^ndel,  who  was 
lummoned  to  Parliament  by  the  Name  of  Lord  Mai- 
tra-vers,  and  in  his  Cafe  (which  perhaps  was  the  Found- 
ation of  their  Ufagc)  he  is  not  placed  as  junior  Baron 
upon  the  Lifts  of  Summons,  but  between  the  Lords 
Z.ouch  ?.x\d  Dacre  oi  aHleJland ;  but  as  they  were  not 
then  probably  fo  nice  in  entering  the  Names  of  thePwj 
:is  they  have  been  of  later  Times,  I  fhall  not  offer  to 
infer  any  Thing  from  it.  The  fummoning  the  eldeit 
Sons  of  Earls  by  Writ  is  fo  common,  that  it  is  need- 
lefs  to  mention  any  of  them;  but  the  eldeft  Sons  of 
Barons  have  very  rarely  had  that  Honour,  there  being 
1  bCiieye  but  two,  who  were  ever  fummoned  by  Writ. 
Summon,  both  whofe  Fathers  at  the  fame  Time  had  in  them  fe- 
1  Jac.  \^X2\  Baronies  ;   the  fifft  of  whom  was  Will.  Parker,  the 

Ke.  I,         eldcft  Son  of  Edward  Lord  Morly  and  MontegU,  by  the 
Name  of  Lord  MontegU,  and  in  the  Lili*  of  Summon* 
^  he 
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ht  is  placed  between  the  Lords  Darcie  de  Dartre  arwl 
Sattdvs  dc  Vyne.  Tlie  Second  was  Coniers  Darcie y  cldeft 
.%n  of  the  Lord  Darcie,  Meynill,  and  Conyers,  by  the 
Nnmeof  Lord  Darcie,  and  w.-is  upon  his  I  irlt  Summons, 
vrhich  was  anno  3  z  Carolill.  (I  fuppofe  through  Miftake) 
placed  as  junior  Baron  upon  the  Lift;  but  in  the  Par- 
liament of  I  Jnc.  IL  that  Error  is  amended,  for  he  is 
then  entered  between  the  Lords  5/oar/(y«  and  Crom-well, 
As  to  the  Commoners  to  whom  Writs  have  Jikewife 
been  directed  (unlcfs  they  were  fome  of  the  before- 
mentioned  neglefted  barons  by  Tenure),  there  is  no 
Doubt  but  their  Writs,  if  they  became  Peers  in  confe- 
quence  of  them,  muft  have  operated  by  way  of  Crea- 
tion. But  then  it  ftrongly  appears,  that  that  Method 
h.i«  not  been  much  elteemed;  for  (as  i  believe)  it  is 
row  above  a  hundred  Years  finc6  any  Man  was  made 
a  Peer  by  that  Means  ;  and  as  to  thofe  wlto  are  fup- 
pofed  to  have  been  created  Barons  by  Writ  before  that 
Time,  it  muit  be  obferved  that  all  the  antient  Writs  of 
Summons  did  conftantly  run  "  in  fide  &  homagio 
"  quibus  nobis  tenemini;"  as  Dugdale  and  all  other 
Authors  agree.  But  during  the  Time  that  Phrafe  was 
ufcil,  my  Lord  Coke  and  Sir  Henry  Spehnan  both  aflert  4.  Inft,  ic 
the  Perfons  fummoned  to  Parliament  as  Peers,  to  have  in  Glof. 
been  undoubtedly  ^aro»j  only  by  Tenure:  And  there- 
fore (if  that  Obfervation  be  allowed  to  be  true)  it  de- 
iVionilrably  follows,  that  there  could  not  poffibly  be 
any  Barons  by  Writ,  in  the  Senfe  the  Term  is  now 
«("ed,  before  the  25th  of  Edxvard  III.  fince  all  the 
Writs  antecedent  to  that  Time  have  that  Phrafe  regu- 
larly inferted  in  them  :  Though  if  we  confidcr  what  ha* 
been  before  obferved,  that  Homage  was  equally  inci- 
dent to  a  Tenure  per  Boioniam,  and  by  common  Knight- 
Sermice,  and  therefore  the  Writ  might  with  the  fame 
Propriety  bedirefted  to  them  both,  it manifeilly appears, 
that  the  Direftion  of  Inch  a  Writ  to  any  Man  does  not 
prove  him  to  be  a  Baron  at  ail,  fince  it  only  fuppofes 
him  to  be  a  Tenant  in  Capite  by  One  of  the  above- 
mentioned  Services  :  And  as  to  what  my  Lord  Chief 
Jurtice  Coke  further  oLiferves,  that  the  Reafon  of 
changing  that  CFaufe  into  the  other  of  ii:  f.de  ^  li- 
geancid,  was,  becaufe  the  greatefl  Part  of  the  Perfons 
lummoned  after  the  25ih  of  Ed.  III.  were  not  Tenants 
per  Baroni.un,  I  cannot  but  doubt  the  Truth  of  it, 
iince  I  believe  no  Man  can  fl^ow,  that  ever  any  Maa 

was 
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was  fummoned  to  Parliament  by  Writ,  from  the  ^gih 
oi  Henry  III.  until  the  I  ft  of  Hen.  VJI.  who  was  not  a 
Tenant  per  Baroniam,  or  at  leaft  in  Capite  by  Knight- 
Service,  and  confequently  the  Phrafe  in  Fide  i^  Ho- 
ffiagio,  was  as  applicable  to  every  Man  who  was  fum- 
moned after  the  25th  of  EJ-^ani  HI.  as  it  was  before. 
But,  indeed,  after  that  Time  the  Phrafes  feem  to 
have  been  ufed  indifferent'ly,  and  as  if  they  were  fy- 
nonymous  to  each  other.  For  fometimes  the  one 
Phrafe,  and  fometimes  the  other,  are  to  he  found  ir* 
Writs  direfted  to  Perfons,  who  were  undoubtedly 
Barons  by  Tenure.  And  then  further,  fince  that  Time 
frequent  Homages  for  Dutchies,  Earldoms,  and  Baronies, 
are  upon  Record  to  have  been  done  by  Perfons  who 
were  at  other  Times  fummoned  by  the  Phrafe,  in  Fide 
iff  Ligeancia.  The  Ceremony  of  it  is  kept  up  unto 
this  Day,  when,  upon  a  Coronation,  the  Peers  in  a  Body 
are  faid  to  do  Homage  to  the  King.  Though  the  Bi- 
fliops  are  now  the  only  Perfons  who  regularly  do  it 
upon  Livery  of  their  Temporalities,  before  they   are 

admitted  into  the  Houfe  of  Loids. 

Having  in  this  Manner,  as  fully  as  the  Limits  pre- 
fcribed  to  this  Difcourfe  would  permit,  exprefled  my 
Thoughts  concerning  Barons  or  Peers,  both  by  Tenure 
and  by  /Tr;/  ;  it  will  be  neceflary  before  I  can  pro- 
ceed to  the  Confideration  of  Peers  by  Patent,  to  pre- 
roife  fomething  concerning  that  Prerogative,  which 
the  Crown  has  fometimes  claimed,  not  only  of  Sum- 
moning thofe  Perfons  to  Parliament  (as  its  Council), 
who  were  Tenants  in  Capite  by  Knight-Service,  Once 
or  Twice,  and  then  negletting  them  for  the  future, 
but  alfo  of  fummoning,  in  the  fame  Manner,  thofe 
who  were  adlually  Tenants /^r  Barojiiam,  fometimes  to 
one  Parliament  and  fometimes  to  another,  and  leaving 
them  out  of  the  Lifts  of  Summons  afterwards,  whenever 
the  King  thought  convenient. 

It  has  been  already  obferved,  that  Attendance  in 
Parliament,  was  originally  to  be  in  a  great  Meafurc 
confidered  as  a  Service  incident  to  the  Tenure  of 
Lands.  And  that  upon  the  Defeat  of  the  Barons  at 
Evejham,  a  Law  was  made,  by  which  no  Baron  had  a 
Right  to  come  to  Parliament,  unlefs  he  was  fummoned 
by  particular  Writ ;  which  as  it  was  the  Occafion  of 
what  was  afterwards  called  Barony  by  Writ,  fo  likewife 
the  Praftice  which  was  for  fome  time  afterwards  ufed, 

in 
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in  fummoning  the  Barons  to  Parliament,  was  probably 
the  Caufe  of  introducing  Barons  by  Patent.  The 
Claufe  in  the  above-mentioned  Magna  Charta  of  King 
John  is,  *'  Ad  habendum  commune  concilium  regni, 
"  faciemus  fummoneri  archiepifcopos,  epifcopos,  ab- 
**  bates,  comites,  &  majores  barones  regni  figillatim 
*'  per  litteras  noftras."  In  which  it  is  obfervable,  that 
though  the  ArchbifhopsjBifliops,  Abbots,  and  Earls,  are 
enaded  to  be  conftantly  fummoned  to  Parlinment,  yet 
the  fumn  oning  of  the  Barons  was  left  in  fome  Uncer- 
tainty, by  reafon  of  its  not  being  determined  who 
fhould,  or  who  fliould  not  be  comprehended  within 
the  Term  of  Majores  Barones,  which  Uncertainty  was 
perhaps  the  Foundation  of  thofe  Difputes  that  after- 
wards happened  between  the  King  and  the  Barons,  upon 
Account  that  all  the  Majores  Barones  were  not  fum- 
moned. But  however  this  Difpute,  if  the  Manufcript 
Author  before  cited  out  of  Cambden  be  to  be  depended 
on,  was,  by  the  Succefs  of  Henry  the  Third's  Arms  de- 
termined very  much  to  the  Advantage  of  the  Crown, 
as  appears  by  the  Words  before  tranfcribed.  By  which 
Statute  (as  my  Lord  Coke  calls  it)  it  was  enafted,  that 
no  Earls  or  Barons  indefinitely  fhould  come  to  Parlia- 
ment, but  only  thofe  to  whom  the  King  fliould  direft 
particular  Writs  of  Summons  ;  by  which  Law  it  was 
pretended,  that  the  Determination  of  who  were,  or 
who  were  not,  to  be  reckoned  inter  Majores  Barones, 
was  left  abfolutely  in  the  Power  of  the  Crown.  But  the 
King's  Succeflbrs  to  Hen.  III.  carried  it  yet  further, 
explaining  it  by  the  Charter  of  King  yo^«;  and  claim- 
ing a  Power  to  fummon  ad  arhitrium,  any  Tenant  per 
Baroniam  to  Parliament,  without  being  by  Law  obliged 
to  fummon  him  to  any  future  Parliament ;  and  the 
Writ  accordingly  (as  is  before  obferved)  contains  no 
Words  in  it,  by  which  it  was  antiently  underftood  that 
the  Perfon  fummoned  was  created  a  Parliamentary 
Baron  for  Life,  and  much  lefs  to  him  and  his  Heirs. 
Thus  Henry  Peverell  is  upon  the  Lifts,  as  being  once  -p. 
fummoned  to  Parliament  in  the  3  2d  of  Edivard  III .  and  j  t" 
was  never  fummoned  again,  though  there  were  no  lefs  S 
than  four  of  that  Name,  who  before  the  49th  of  ^^"'^^* 
Henry  III.  were  Tenants  per  Baroniam ;  fo  likewife 
Joibn  de  Vefci  was  fummoned  inter  Majores  Barones  49** 
Henry  III.  (and  whofe  Barony  by  Tenure  is  before  men- 
tioned \a  have  defcended  to  Sir  Henry  de  BromfleteJ  ;  but 

whether 
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whether  he  was  ever  fummoned  again  is  uncertain,  by 
reafon  the  Rolls  of  Summons  until  his  Death,  which 
was  in  the  lyth  of  E^tuar^  the  Firft,  are  loft;  how- 
ever his  Brother  and  Heir  Ifilliam,  though  40  Years  of 
Age  at  the  Death  of  John,  was  not  fummoned  until 
the  23d  of  Edijuardl.  and  was  then  not  fummoned 
again  until  the  •  th  oi  Edijoardll,  l^c.  Many  Infiances 
of  this  Nature  might  be  added,  but  thefe  are  fuffici- 
ent  to  let  the  Reader  fee,  that  the  King  not  only 
claimed,  but  alfo  pradtifed  this  Prerogative.  But  then 
it  muftbe  confidered,  that  the  leaft  confiderable  of  the 
Barons  were  always  the  Subjedls  of  it,  for  there  is  no 
InlUnce  of  any  Earls  being  ever  omitted,  nor  indeed 
any  very  confiderable  Baron.  And  they,  as  they  were 
the  only  Ferfons  who  could  diftrefs  the  King  (being 
fure  (o  long  as  their  Power  continued,  of  being  fum- 
jTloned  thenifelves),  never  concerned  themfelves  to  re- 
medy or  redrefs  the  Injuries  done  to  Perfons  of  lefs 
Confcquence,  until  they  alfo  began  to  be  affedled. 
And  as  for  the  others,  they  would  not  complain,  fmce, 
during  the  firft  and  middle  Ages  of  our  Monarchy 
(and  before  that  Methods  were  found  out  to  make 
Men  think  a  long  and  expenfive  Attendance  worth 
their  while),  the  Privilege  of  attending  now  and  then 
in  Parliament,  was  not  (iior  could  it  be)  thought  by 
a  Man  of  a  fmall  Income,  to  be  a  fufficient  Equivalent 
for  the  Burthen  of  thofe  other  Services  that  were  in- 
cident to  a  Tenure  per  Baroniam. 

The  Humor  of  our  Englijh  Gentlemen  is  certainly 
very  much  changed  from  what  it  antiently  was ;  fince 
formerly  Men  were  fo  far  from  being  fond  of  coming 
to  Parliament,  that  even  thofe  who  were  aftually 
fummoned,  and  by  virtue  of  their  being  Tenants  in 
Capiteper  Baroniam,  were  obliged  to  attend,  did  fo  fre- 
quently abfent  themfelves,  that  it  was  found  necefia- 
ry  to  pafs  an  Aft  of  Parliament,  more  effeaually  to 
force  People  to  attend  in  Obedience  to  their  Sum- 
mons. And  therefore  it  is  enafted  by  the  5  th  of 
Cap  jL,  Richard  the  Second,  "  That  if  any  Perfon,  which 
•*  from  henceforth  fhall  have  the  faid  Summons,  be 
•'  he  Archbilhop,  Bifhop,  Abbot,  Prior,  Duke,  Earl, 

*♦  or  Baron,  l5c.  do  abfent  himfelf he  ftiall  be 

♦•  amerced  and  otherwife  puniflied,  l^c."  It  is  no 
Wonder  therefore  that  it  was  common  for  Perfons 
who  were  not  confiderable   enough  to  difpute  with 

the 
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(he  Crown  upon  their  being  either  inferted  or  left  out 
of  the  Writs  of  Summons  to  Parliament,  or  who, 
though  they  might  be  fummoned,  were  not  (upon  other 
Accounts)  very  defirous  of  that  Honour,  to  do  all 
that  lay  in  their  Power,  to  fupprefs  fo  much  as  the 
very  Knowledge  of  their  being  Tenants  in  Capite  per 
Barcniam.  For  thofe  Tenants  per  Baroniam,  who  were 
never  fummoned  to  Parliament,  as  they  were  (as  is  be- 
fore-mentioned) entitled  to  all  the  Privileges  of  Ba~ 
rons,  as,  e.  g.  Exemption  from  ferving  on  Juries,  13 c, 
which  were  not  {imply  incident  to,  and  the  pure  Con- 
fequence  of  Attendance  in  Parliament,  as,  e,  g.  their 
Domefticks  being  in  Seflion  Time  free  from  Arrefts, 
i^c.  fo  likewife  were  they  bound  to  the  Performance 
of  all  Baronial  Services  whatfoever,  excepting  only 
that  of  Attendance  in  Parliament. 

It  is  known,  that  the  Relief  of  Earldoms  and  Baro-  Mag.' 
ities,    was  uncertain    till    the  Time    of   the  Grand  Chart. 
Charter.     As  appears  from  Glanvili,  "  Dicitur  ratio-  cap.  2. 
*•  nabile  relevium  alicujas  juxta  confuetudinem  regni  Lib.  9. 

"  de  feodo  unius  militis  C.   folid. de  Baro-  cap.  4. 

*•  nils  vero  nihil  certum  ftatutum  eft."  But  yet 
notwithftanding  that  by  the  Charter  oi  Henry  III.  the 
Relief  of  an  Earl  was  fettled  at  One  hundred  Pounds, 
and  the  Relief  of  a  Baron  at  One  hundred  Marks,  af- 
ter that  Time  the  Barons  did  frequently  pay  the  Re- 
liefs at  One  hundred  Pounds.  As  for  Example,  in  the 
Cafe  of  William  Longcfpeye,  Son  and  Heir  of  Tdonea,  z 
Tenant  per  Bareniam,  "  Et  poftea  fcrutatis  rotulis  de  Mem.  in 
"  Scaccario  inveniebatur  quod  prjedifta  Ydonea  te-  Scacc. 

*'  nuit    de    rege    in     capite   duas    baronias et  40  H.  3. 

**  ideo  confideratum  eft  per  barones,  quod  pra:diftus  Rot.  12. b. 
"  Willielmus  refpondeat  domino  regi  de  200  lib.  pro 
'♦  relevio  fuo."  Now  the  Payment  of  this  Relief 
was  common  to  all  the  Tenants  per  Baroniam  (who 
were  confequently  all  equally  Barons  within  the 
Charter  of  Henry  the  Third)  without  Diftindion,  whe- 
ther they  were  fummoned  to  Parliament  or  not.  But 
that  it  may  not  be  faid  this  Hundred  Pound  Relief 
paid  by  William  Longrfpeye,  was  in  the  confufcd  Time  of 
Henry  the  Third,  I  add,  that  in  the  Reign  fA  Edvcard 
the  Firft  (our  Englijh  Jujlinian,  as  he  is  called  by  my 
Lord  C.  J.  Ccke),  the  like  Relief,  contrary  to  the  ex- 
prefs  Terras  of  M-wf'/rt  C^ar/<i,  was  paid,  **  Robertus 
I  •'  filiuj 
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xr  L  ««  filius  Walteri  qui  habet  in  uxorem  DervorguIIam 

V^  "  unam   filiarum  &  hxredum  Johannis  dc  Burgo  filii 

eommu-     ^^  ^  hsredis  Hawifia:  de  Launvaley,    qua:  de  rege 

p'j'  '"*■*      "  tenuit  in  capite   per  baroniam,  dat  regi  quinqua- 

5      *'         *'  Eintalibras  pro  relevio  fuo   de  medieiate  baronia; 

Kot.  1.  a.   ^^  "rxdia^."  But  this  laft  Cafe  does  not  only  prove, 

m  bund.     ^^^J^  .^  ^j^^  ,^^jg^  ^f  E^'ovflr^.the  Firft,  one  hundred 

ii'      '^*    Pound  was  paid   for  Relief  inftead  of  one  hundred 

Marks,  but  alfo  that  it  was  paid  by  Perfons  who  were 

not  (at  leaft  regularly)  fummoned  to  Parliament  ;  for 

this  Roieri  Fitz  Walter  was  not  fummoned  until  the 

2?d  oiEdnvard  the  Firft,  that  is  nine  Years  after  this 

Payment.     Since  in  the  Year  preceding,  'viz.  the  zzd 

oiEdtMard  the  Firft,  his  Name  is  not  to  be  found  upon 

the  Lift  of  Summons.  .  ,    „ 

I  believe  I  reed  not  multiply  Precedents  to  prove 
this  Point,  fince  the  Reader  will  eafily  believe,  that 
though  the  King  was  willing  enough  not  to  be  troubled 
with  more  of  them  in  Parliament,  than  fuch  as  he  ihould 
think  particularly  to  fummon  by  \Vrit,  that  yet  he 
was  not  inclined  to  releafe  to  thofe  Tenants  per  Baro- 
niam, whom  he  did  not  fummon  any  Part  of  their 
olhtx  Baronial  Services,  nor  (much  lefs)  to  relinquifh 
any  Method  which  the  Crown  was  poffefted  of,  for 
raifine  Money  from  them.  As  it  would  fwell  this 
Difcourfe  to  too  great  a  Length,  I  wave  the  entering 
into  the  Detail  of  thofe  Reafons,  which  might  engage 
all  thofe  Tenants  per  Baronia}n,  who  had  no  1  rolpedt 
ofbeing  regularly  fummoned  to  Parliament,  inter  Ba- 
rones  Majores,  or  who,  if  they  were  now  and  then  fum- 
moned, the  very  Attendance  even  in  Parliament  was 
^Burthen  to  them,  to  defire  the  Extinguifliinent  of  fo 
much  as  the  Knowledge  of  their  being;n«fl«/x  /^r  Ba- 
roniam, and  to  be  confequently  delivered  from  al 
thofe  burthenfome  Services  that  were  incident  to  that 

'^  As"this  Prerogative,  therefore,  which  the  King  exer- 
cifed  of  fummoning  a  Man  as  a  Baron  for  two  or  three 
Parliaments,  and  then,  ad  arhitrtum,  to  leave  him  out 
of  the  Lifts  of  Summons  for  the  future,  inclined  the 
tndieent,  and  every  Way  ^ninores  Barones,  to  get  rid  ot 
heir  r.««r.  per  Baroniam,  fo  on  the  other  Hand  it  en- 
eaeedthe  Barons  of  better  Fortunes,  and  more  power- 
ful  Families,  to  think  of  fome  Method  to  prevent  their 
being  negleaed,  and  to  engage  the  Crown  m  fuc^h^a 
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Manner,  as  that,  without  difputlng  the  Legality  of 
the  above-mentioned  Prerogative,  the  King  might  be 
under  a  legal  Neceffity  of  conftantly  fummoning 
them  to  all  Parliaments.  And  this  perhaps  was  the 
lirll  Original  of  Patents:  Which  they  underflood  to 
be  (as  it  were)  in  the  Nat\ire  of  a  Recognition  upon 
Record  on  the  Part  of  the  Crown,  of  their  being  inter 
Majores  Barones,  and  that  confequently  they  had  a 
Right  to  be  conftantly  fummoned  to  all  Parliaments. 
But  however,  as  this  is  a  Speculation  that  I  can  only 
mention  as  probable,  having  not  feen  Fads  fufficient 
to  enable  me  to  evince  the  Truth  of  it,  I  fhall  not 
now  fay  more  of  it ;  but  proceed  to  what  I  think 
more  certain  in  relation  to  our  Barons  by  Patent, 

And  under  this  Head  likewife,  of  Barons  by  Patent, 
my  firft  Enquiry  will  terminate  at  tie  Beginning  of 
the  Reign  of  Henry  the  Seventh,  fince  it  will  be  ne- 
ce/Tary  for  me  afterwards  to  take  fome  fhort  Notice  of 
thofe  Alterations,  which,  fince  his  Time,  have  been 
introduced  into  the  Peerage ;  and  of  which  he  laid  the 
firft  Foundations,  and  fome  of  his  Succeflbrs  have 
praftifed  in  fuch  a  Manner  as  that  they  have  become  a 
Grievance,  But  as  the  Patents  that  pafi'ed  before 
the  Acceflion  of  Henry  the  Seventh  (moft  of  which* 
that  are  extant,  or  elfe  attefted  Copies  of  them,  taken 
from  and  collated  with  the  Records,  I  have  both  feeix 
andperufed),  this  preliminary  Obfervation  and  Dif- 
tinftion  mull  be  made,  njix.  That  they  are  either  Pa- 
tents creating  Perfons  who  were  Barons  before,  Fif- 
counts  or  Earls,  &c.  or  elfe  they  are  Patents  creating 
Perfons  Barons,  or  per  falttim  Vif counts  or  Earls,  8ic, 
who  were  perfeft  Commoners  before.  The  Reafon  of 
which  Dillindion  is,  that  I  think  a  great  Difterence 
is  to  be  made  between  thofe  Patents,  which  only 
grant  to  a  Man,  who  is  already  a  Peer  or  Baron,  an 
Advancement  in  the  Peerage,  and  thofe  which,  being 
made  to  mere  Commoners,  are  introdudlory  of  new 
Peerages.  For  the  Body  of  the  Peers  are  manifeftly 
much  more  concerned  in  thelaft  of  thefe,  than  in  the 
firft. 

It  is  fo  long  fince  our  Nobility  has  ceafed  to  be  Feu- 
dal, that  the  very  Notion  of  an  officiary  Earl  is  al- 
moft  loft  in  England,  though  yet  the  Privileges  of  thofe 
Perfons  vvhofe  Titles  are  fingly  owing  to  their  Pa- 
tents, are  founded  upon  the  Conftitution,  as  it  was 
I  2  framed 
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framed  and  underftood  by  their  Feudal  Predeceflbrs. 
Now  ^s  Duies,  Mary^iJ/es  and  Vifcounts,  are  b>it  modern 
Titles  in  comparifon  of  Earls  and  Barons,  I  Ihall 
chiefly  confider,  only  the  Patents  by  which  the  two  laft 
were  created  fince  the  Right  of  creating  the  others 
•will  naturally  be  determined  by  the  fame  Rules  and 
Methods  of  Proceeding,  in  which  the  Prerogative  of 
making  Earls  and  Barons  was  cxercifed.  That  an  Earl- 
dom was  originally  Ofiiciary  and  Feudal  (that  is,  fince 
the  Conqueft),  is  certain  ;  and  his  Office  by  the  Com- 
Nevill's  mon  Law  was  (as  my  Lord  Coke  fays)  to  be  the  great 
Cafe.  Confervator  of  the  Peace  in  his  County.     And  as  Ba- 

ron and  Barony,  fo  alfo  were  Count  or  Earl,  and  County 
not  only  correlative  Terms  but  Things,  nor  could 
one  properly  fubfift  without  the  other.  And  while 
Earldoms  were  upon  this  officiary  Foot,  as  it  highly 
concerned  the  Inhabitants  of  their  refpedlive  Coun- 
ties that  they  fhould  not  too  much  depend  upon  the 
Prince,  fo  their  Fees  or  Salaries  were  not  precarious, 
nor  derived  from  the  good  Pleafure  of  the  Crown,  but 
confifted  of  the  third  Part  of  the  Profits  of  the  Pleas,  l^c. 
of  their  Counties,  to  which  by  common  Law,  and  qua 
Comites,  they  were  entitled.  Nor  was  it  an  inconfi- 
derable  Sum  in  thofe  Times,  when,  as  my  Lord  C.  J. 
Hift.  of  Hales  obferves,  the  Bpfinefs  of  the  County  Courts  was 
^he;  Law.  not  fubtrafted  frpm  them,  but  Fines  were  there  le- 
vied, Pojl  jltt.es,  finei  pro  licentia  concordandi,pro  inquijitio- 
mbus  habendis,  &c.  the  Profits  arifing  from  all  which, 
made  Part  of  the  Sheriffs  Term  de  profiaiis  comitatus. 
Before  the  Conqueft,  thefe  Offices  were  at  moft  but 
for  Term  of  Life  ;  but  by  the  Conqueror  they  were 
made  Feudal  and  Hereditary,  but  without  the  Intro- 
duaion  of  any  other  Difference  ;  for  the  Office  ftill 
continued  the  fame,  and  if  we  confider  the  extant 
prants  of  Earldoms,  that  paffed  during  a  long  Time 
after  his  Reign,  we  Ihall  find  that  the  tertius  denarius 
was  confidered  in  Law,  as  it  were  effenual  to  the  Dig- 
nity of  an  Earl. 

Earldoms  and  Baronies  were,  by  Intendment  of  Law 
(as  is  before  obferved  out  of  the  Mirror  of  Juftices), 
eftabliffied  for  the  Defence  of  the  Realm  ;  and  the 
Feudal  Nations  had  no  more  Notion,  after  they  were 
formed  into  a  Civil  Government,  that  a  Kingdom  could 
fubfift  without  Earh  and  Barons,  than  they  had  while 
they  were  but  the  Body  of  an  Army,  that  their  Con- 

quefts 
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quefts  could  be  carried  on,  and  a  proper  Difclpline 
maintained  among  them,  without  General  and  other 
fubordinatc  Officers.  And  therefore  when  any  Earl- 
doms or  Baronies  efcheated,  the  King  had  not  only  (as 
is  above  mentioned)  a  Right  to  grant  them  to  other 
Pcrfons,  but  was  in  all  Probability  under  the  fame 
Neceffity  and  Obligation  to  do  it,  as  while  he  was  as 
yet  confidered  but  only  as  a  General  or  Commander  in 
Chief,  he  was  under  to  fill  up  the  vacant  Commiflions 
of  Officers  in  his  Army.  But  to  return  to  our  officiary 
Earldoms  ;  the  King  did  not  antiently  grant  Nomen, 
Jiylum  tff  titulum  comitis,  but  ipfum  comitatum ;  by 
which  Words  the  tertius  denarius  unde  comites  erant 
(as  it  is  exprefTed  in  fome  old  Charters),  did  pafs  by 
Operation  of  Law,  without  any  exprefs  Words  for  the 
Grant  of  it.  But  here  I  think  it  may  be  obferved, 
that  there  are  but  very  few  Patents  (that  is,  not  above 
feventeen  or  eighteen)  extant  antecedent  to  the  nth 
of  Ed-zv.  III.  all  of  which  are  of  Feudal  Earldoms; 
for  as  yet  the  Creation  of  Barons  by  Patent  had  not 
been  thought  of,  but  the  Livery  of  Lands,  i^f.  held 
per  Baroniam,  and  the  receiving  the  Homage  of  the  , 

Tenant  (which  all  together  made  a  Ceremony  fome- 
thing  liice  the  Modern  German  Inveftitures),  was  all 
that  went  to  the  makir;g  a  Baron.  The  fix  firft  of 
thele  aiuient  Patents,  that  is,  from  the  Grant  of  the 
Em  prefs  Maud  to  Geofroy  de  Magna-villa  of  the  Earldom 
of  EJJexy  into  the  firft  of  King  John,  have  the  tertius 
£)£«^?;/«j  regularly  inferred  in  them  ;  and  in  particular, 
that  of  the  Earldom  of  EJfex  has  thefe  remarkable 
Words,  which  make  us  know,  beyond  all  Poffibility 
of  Doubt,    how    the    Law   was    underftood  in  thofe 

'I  imcs :    "  Ego  Matildis,  l^c.  do  &  coi?cedo  Apud  Sel. 

"  Gaufredo  de  Magnavilla ut  fit  comes  de 

"  Eflexia,  <3  habeat  tertium  denarium  nxice-comitatus  de 
'*  placitis,  fecut  comes  habere  debet  in  comitatu  fuoy  &c.'* 
King  yo^«  firft  introduced  another  Method  of  creating 
Earls,  though  yet  he  preferved  them  officiary,  the 
only  Difference  that  he  made  relating  wholly  to  the 
third  Part  of  the  Profit:;  of  the  Counties,  which  he 
thought  too  much  to  be  granted  away  ;  and  there- 
fore fome  little  Lawyer  of  that  Age  invented  the 
Method  of  granting  ten  or  twenty  Pounds  percipiend* 
de  terlio  denario  comitatus  in  lieu  of  it,  thereby  referv- 
ing  to  himfelf  all    the  .other  Profits  of  the  County. 

But 
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But  then  it  is  remarkable,  that  in  this  Grant  of  King 
John,    which  was  in  the  firft  Year  of  his  Reign,  to 
Humphry  tie  Bohun  Earl  of  Hereford,  there  is,  as  it  were, 
a  tacit  Confeffion  of  its  not  being  entirely  legal  and 
regular  ;  for  the  King  (jealous  left  the  Law  fliould 
adjudge  his  Grant  of  the  Earldom  to  be  good,  and 
the  Refervation  of  the  Profits  to  himfelf  void,  and 
that  the  Earl  might  notwithftanding  be  entitled  to, 
and  claim  the  third  Part  of  the  Profits  of  his  County) 
took  collateral  Security  from  the  Earl,  that  he  fhould 
never,  in  the  Right  of  his  Earldom,  claim  any  Thing 
more  than  the  twenty  Pounds  exprefsly  granted  to  him 
in  the  Patent,  as  appears  from  the  following  Words, 
Rot.  Ch.    recited  in  the  Preamble  to  it ;  "  Et  ipfe  nobis  char- 
1  Jo.  p.  2.  *♦  tam  fuam  fecit,  quod  ipfe  vel  haeredes  fui  nihil  cla- 
n.  177.       **  mabunt  unquam  de  nobis  vel  hseredibus   noftris." 
All  the  reft  of  the  Patents,  during  the  before-men- 
tioned Time,  are  alfo  Feudal  and  Officiary,  and  the 
Tertius  Denarius  ftill   granted   in   fome  ;    but  by  the 
others  it  may  be  obferved,  that  the  Example  fet  by 
King   John  was   thought  fit  to   be  imitated  by    his 
Succeflbrs :  But  yet,  after  all,  that  could  not  well  be 
confidered  otherwife  than  as  a  Slight  of  Law  ;  for  even 
after  that  Time  the  Opinion  of  Earl  and  Earldoms  be- 
ing neceffarily  relative  to  one  another,  continued  for 
fome  Ages  in  the  World  ;  and  therefore  the  Grant  of 
this  Money  (which  at  this  Day  is  called  Creation  Mo- 
ney)   was  in  the  old  Grants  fo  worded,    as  that  it 
mi»ht,  if  poffible,  be  confidered  in  Law  fub  ratione 
tertii  Denarii  ;  for  which  Reafon  it  was  made  payable 
out  of  that  third  Part  of  the  Profits  of  the  County, 
which  of  Right  ought  have  belonged    to   the  Earl. 
This  it  was   that  made  the  Comitalis  Honor ;  though 
fometimes  the  Patentees  would,  after  that  the  Earls 
were  ftripped  of  their  Tertius  Denarius,  for  the  better 
Support  of  their  Dignity,  get  their  Lands  to  be  an- 
nexed to,  and  made  Parcel  of  it.     Till  the  eleventh 
of£iw.  III.  this  Money  was  almoft  conftantly  made 
payable  out  of  the  Profits  of  the  County,  of  which 
the  Patentee  was   made   Earl;    as  in   the  Patent  to 
Robert  de  Ufford,  Earl  of  Sujclk,  his  Grant  of  twenty 
Rot.  Ch.     Pounds  is,    "  Percipiend'  dtexitibus  comitat'  preditt 
II  Ed.III.  «'  fub  nomine  ^  honore  comitis  Suffolcia  ;"    but  fince 
n.  52.  that  Time  the  Method  (which  at  laft  has  univerfally 

crevaiied)    is  to  grant   fome  fmall  Annuity  for  the 
^  belter 
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better  Support  of  the  Dignity,  payable  at  the  Exche- 
quer. It  would  be  endlcfs  to  enumerate  the  various 
Forms  that  have  been  ufedin  the  Creation  of  this  Sort 
of  Earls ;  but  the  Reader,  who  defires  to  be  more  fully 
informed  of  it,  may  confult  the  learned  Mr.  SeUen's 
elaborate  Treatife  of  Titles  of  Honour.  Befides,  it  muft 
be  obferved,  that  the  Method  ufed  in  the  Creation  cf 
the  other  Earls,  t£c.  who  were  not  fo  exaftly  Feudal, 
is  much  more  to  the  Purpofe  of  what  we  are  now 
ipeaking. 

It  is  a  known  Privilege  of  the  Lords,  that  they  are 
not  triable  otherwife  than  by  their  Peers ;  but  there  is 
this  remarkable  Difference   between    their  Trial  per 
Pares  and  tha:  of  Commoners,  that  they  cannot  chal- 
lenge any  of  the  Perfons  by  whom  they  are  to  be  tried  ; 
from  whence  it  fcems  manifellly  to  follow,  that  every 
fingle  Lord  is  much  more  concerned  in  Intereft  in  the 
Creation  of  a  new  Peer,  than  he  poflibly  could  be  in 
the  Queftion,  whether  an  Honour  could  be  furrender- 
ed,  or  not ;  and  yet  that  Queftion  was  refolved  by  the  Vif,  Pur- 
Houfe  in   the  Negative,    upon    Confideration,    that  becke's 
every  Lord,  and  even  the  whole  Kingdom,  was  con-  Cafe.  -. 
ceraedin  the  Extinguifhment  by  Surrender,  Fine,  l^c. 
of  every  Lordfhip.     The  Admiillon  of  all  new  Te- 
nants in  any  common  ordinary  Manor  was   always 
tranfafted  in  the  Prefence  of  the  other  Tenants  of  the 
Manor,  who  antiently  had  a  Negative  upon  every  Man, 
who  was  propofed  by  the  Lord  to  be  admitted  ;  which 
is  exaflly  confonant  even    to  the  very  Text  of  the 
Feudal  Law,  "  Ad  probandam  novam  invefUturam,  Feud. 
"  femper  pares  curiae  funt  necefl'arii ;    &  fi  fine  eis  Lib.  ii. 
*'  fafta   fit  inveftitura,    etiamfi    dominus   confiteatur  xit.  32. 
**  faftam  :  Quia  tamen  fine  hac  folemnitate  fafta  eft, 
**  non  valet,  etiamfi  probari  poflit  per  breve  teftatum." 
The  Reafon  of  which  was,  that  every  Tenant  of  a 
Manor  was  in  all  Feudal  Controverfies,  between  him- 
felf  and  any  other  Tenant  of  the  fame  Manor,  to  be 
bound  by  the  Judgment  of  the  Tenants  of  the  Manor; 
and  therefore  was  it  reafonable,    that  he  fhould  be 
confulted  in  the  Admiflion  of  Perfons  who  were  to  be 
his  Judges.     How  far  any  Thing  of  this  Nature  may 
be  applied  to  the  Houfe  of  Lords,  which  is  (as  before 
is  obferved)  the  Great  Court  Barcn  of  the  Kingdom, 
I  muft  leave  to  every  Reader  himfelf  to  judge,  after 

that 
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that  he  has  perufed  what  will  further  be  added  upcia 
this  Subjeft. 

It  is  very  common  for  antient  Statutes  to  be  in  the 
8  Report.  Form  of  Patents ;  and  in  the  Prince's  Cafe,  where  this 
Matter  is  at  large  explained,  it  is  refolved,  that  all 
Patents  which  pafs  the  Great  Seal,  and  are  fubfcribed 
de  authoritate  Parliamenti,  or  per  ipfum  regem  in  Par- 
liamento,  have  the  full  Strength  and  Authority  of  Afts 
of  Parliament :  Now  the  Refolution  of  that  Cafe  be- 
ing undoubtedly  Law,  I  cannot  but  own  myfelf  to 
have  been  very  much  furprifed,  when,  upon  Infpeftion 
of  the  various  Creations  oi  Peers  that  pafled  between 
the  eleventh  of  Ednu.  III.  and  the  firft  oi  Henry  VII. 
1  found  them  (1  think)  almoft  all  (except  fome  that 
were  Grants  of  efcheated  Feudal  Honours,  and  even  the 
moft  Part  of  them  were  fo  alfo)  to  have  been  made  and 
pafled  by  the  Authority  of,  and  in  full.  Parliament. 
I  believe  that  upon  this  Occafton  fome  of  my  Readers 
will  be  as  much  furprized  as  I  was ;  for  which  Rea- 
fon  therefore,  and  alfo  that  they  may  the  better  judge, 
in  what  Manner  this  Prerogative  of  creating  Peers 
by  Patent  was  originally  exercifed,  I  (hall  mention 
fome  of  the  moil  remarkable  Circumllances  that  I  ob- 
ferved  of  feveral  Patents  that  were  pafled  in  each  Reign, 
Rot.  Ch'.  In  the  eleventh  oi  Ednxj.  III.  Henry  oi  Lancafier  was 
II  Ed.  III.  made  Earl  oi  Derby,  according  to  the  exprefs  Words 
n.  34.  of  the  Patent,  de  definito  parliamenti  confilio.     And  in 

Rot.  Ch.  the  fame  Year  William  de  Clynton  was  made  Earl  of 
1  lEd.  III.  Huntingdon,  William  de  Bohun  Earl  of  Northampton,  Ro- 
m.  23.  hert  de  Ufford  Earl  of  Suffolk,  and  Edward  Duke  of 
11.41,  ^g.  Corn-wall,  all  of  them  by  Aflent  of  Parliament,  de 
52,  60.  affenfu  IS  confilio  pr  tlatorum,  comitum,  baronum  IS 
aliorum  de  concilia  nofiro  in  pne/enti  parliamento. 

It  is  remarkable  of  Ed-ward  III.  that  in  order  to 
ftrengthen  his  Intereft,  and  carry  on  his  Defigns  in 
France,  he  married  his  Daughter  I/cibel  to  a  French 
Nobleman  called  the  Baron  de  Coucy  (and  had  adlu- 
ally  treated  for  the  Marriage  of  another  with  the  Sire 
de  Albret).  Now  (after  his  Marriage)  the  King  even 
applied  to  Parliament,  to  be  enabled  :o  make  him  a  Peer 
oi  England,  which  could  not  be,  becaufe  the  Baron  was 
a  Foreigner,  fince  he  had  a  very  large  Eilate  in  Land 
in  England :  But  what  makes  this  Cafe  the  more  re- 
markable is,  that  the  particular  Confent  of  each  Angle 

Lord 
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Lord  was  afked,  as  appears  by  the  following  Words 

of  the  Parliament  Roll,   **  Les  prelacz,  dues,  Rot.  Pari, 

"  counts,  barons,  l^c.   efteantz  en  lachambre  blanche  4oEd.  Ill, 
*'  luez  devant  eux  mefmes  les  ordenances  &  aflents,  m.  13. 
**  le  Ghariceller  monftra  a  les  grantz  &  communes, 
"  coment  le  roy  avoit  mariez  fa  fille  Izabelle  a  Seig- 
•'  neur  de  Courcy,  qui  avoit  belles  terres  en  Angle* 
**  terre  &  aillours,  &  per  caufe  il  elloit  fi  pres  fon  al- 

*'  liee  il  ferroit  feant  au  roy  de  luy nomer  & 

**  faire  counte,   eftoit  demande  a  eux  lour  avys  & 
**  aflent ;  queux  grauntz.  che/cun  per  foy,  &c  les  Com- 
*'  muns  de  un'  aflent,  accorderent,  ^c."     The  Baron  |^ot.  Cli« 
was  afterwards  made  Earl  oi  Bedford,  but  yet  by  the  ^g  &  40 
Patent   which  pafTed,  it  would  be  impoflible  to  dif-  £.  HI.  n, 
cover  whether  the  Parliament  had  been  confulted  in  12. 
it,  or  not.     Upon  which  Account,    and  fome  other 
Inftances  of  the  like  Nature^  it  may  not  be  unrea- 
fonable  to  believe,  that  all   the  Patents  of  Earldoms, 
l^c.  were,  during  this  Period  of  Time,  pafled  in  Par- 
liament,   notwithltanding    that  there   are    fome   few 
Patents  pafled,  in  which  the  Parliament  is  not  men- 
tioned, Ance  (if  I  am  not  miftaken)  there  are  not  above 
Ten  of  thofe,  to  above  one  hundred  of  the  other  Sort ; 
and  of  thofe  Ten,  not  one  during  the  long  Reign  of 
Edn^J.  III. 

In  the  Reign  oi  Richard  \l.  above  thirty  Perfons 
were  made  Dukes  or  Earls,  "  de  ajfenfu  pralatorum, 
*'  ducum,    comitum,    baronum  l£   cotnmuniiatis  regni  in 
"  parliamento  ;"   and,  what  is  very  remarkable,    his 
Uncle,  'Thomas  Earl  oiWodejioke,  who  in  the  firft  Year 
of  his   Reign  had  been  created  Earl  of  ^«cij  without 
Parliament  in  the   14th  Year  of  his  Reign,  had  a  new 
Patent  pafled  for  the  fame  Earldom,  which  is  faid  in  Rot.  Ch, 
the  Patent  to  be  for  the  Security  of  his  faid  Uncle  ;  14  R.  1I« 
'    Nos /r^y^f «r//a/?ipfi us  avunculi  noftri  Thomaj,  i£c.  n.  5. 
"  ac  de  afl'enfu  &  confilio  omnium  praelatorum,  mag- 

♦*  natum  &  procerum,  '^c. ac  aliorum  de  confilio 

"  noflro necnon  ad  fpecialem  requifitionem  & 

**  de  afl'enfu  totius  communitatis  ejufdem  regni  noilii 
*'  in  parliamento,  ^r." 

In  the   Reign   of  Henry  IV.    there  were  but  two  Rot.  Ch. 
Patents,  of  which  one  was  to  Thomas  of  Beaufort,  his  13  &  14 
Brother,  creating  him   Earl   of  Dorfet,  the  other  to  H.  IV.  p. 
his  Son  Thomas  of  Lancajier,  of  the  Earldom  oi  Jlhe-  1.  n.  2,  3, 
&  marlt 
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marie  and  Dutchy  of  Clarence  ;  and  therefore  confider- 
ing  how  near  thofe  two  Princes  were  related  to  the 
Crown,  it  is  no  ways  furprizing,  that  the  Confent  of 
Parliament  is  not  particularly  mentioned  in  the  Pa- 
tents. But  here  I  would  obferve  to  the  Reader,  that 
when  I  mention  any  Patents  wherein  the  Parliament  is 
not  mentioned,  all  that  I  can  do  is,  not  to  affirm  them 
to  have  been  pafled  in  Parliament,  fince  1  mull  own 
that  I  think  it  more  than  probable,  that  they  were 
alfo  pafTcd  ;  it  often  happening,  that  by  the  Parlia- 
ment-Rolls it  fhall  appear,  many  Patents  were  pafled 
in  Parliament,  in  which  however  no  Mention  is  made 
of  the  Parliament ;  fo  that  if  the  Parliament-Roll 
Ihould  happen  to  be  loft,  it  would  be  for  ever  impof- 
fible  to  ftiow,  the  Parliament  was  any  ways  concerned 
in  the  paffing  them. 

The  braveft  of  our  Princes  have  always  preferved 

the   beft  Underftanding  with  their  Parliaments,  and 

thereibre  the  Patents  of  Peerage,  which  were  pafled 

Rot.  Pat.    by  Henry  V.  (excepting  only  one  Patent  of  Reftitution 

2  H.  V.  ^o  Henry  Pier cy  Earl  oi  Northumberland,  and  another  of 
p.  2.m.  2.  ^^  Feudal  County  oi  Richmond  to  John  of  Lancajier^ 
Rot.  Ch.     "  Cajiriy  comitatus,  honoris,  l^  domitiii  de  Ricbemonde" J 

3  &4H.  were  all  pafled  in  Parliament;  as  appears  from  the 
V.  n.  6.      Entries  upon  the  Rolls  of  Parliament,  of  which,   not 

to  multiply  Precedents,  this  is  one  Inftance  ;  "  Item 

Rot.  Pat.     "  fait    aflavori   que   noftre    treffoverain    feigneur   le 

2  H.  V.     '«  roy,  feiant  en   parlement,    en  fa  fee  royalle  a  la 

p.  1.  n.  8.  **  requefte   des    feigneurs  fpirituels   &  temporels,    & 

Rot.  Pat.     *•  de  fcs  communes  en  mefme  le  parlement  aflemblez, 

2  H.  V.      "  creall  &  prefift  Johan.  de  Lancaftre,  fon   frere,  eii 

p.  I.  m.      *•  Count  de  Kendale  &  Due  de  Bedeford,  and  Humfry 

36.  i^c.      "  de  Lancaftre,  fon  autre  frere,  en  Count  de  Pem- 

"  broke  &  Due  de  Glouceftre,  iSc."     But  I  cannot 

quit  the  Reign  of  Henry  V.  without  obfervinf*^,  that 

this  Paflage  out  of  the   Rolls  does  in  feme  Meafure 

juftify  what  I  have  before  faid  (by  way  of  Diftindion) 

of  Feudal  ar.-i  Hcnoraiy  Earldoms  ;  for  it  appears,   that 

in  the  fame  Year  in  which  Henry  V\  by  Parliament, 

created  his   Brother  Duke  of  Gloncrftrc,    he  without 

Parliament  granted  him  the  Feudal  County  of  Riche- 

tnonde. 

In  the  Reign  of  Henry  VI.  likewife  above  twenty 
Patents  for  the  Creation  of  Dukes,  Earls,  (5V.    were 

paffed 
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paiTcd  in  Parliament ;  and,  as  I  before  obferved,  that 
many  Patents  appear  by  the  Parliament-Rolls,  to  have 
been  pafled  in  Parliament,  in  which  no  Mention  of. 
the  Parliament  is  made,  fo  here  it  muft  be  obferved, 
that  upon  the  Patent-Rolls  ic  appears,  that  many  Pa- 
tents were  pafTed  in  Parliament,  of  which  no  Mention 
is  made  upon  the  extant  Rolls  of  Parliament;  both 
which  being  confidered  together,  feem  to  make  it  ftill 
more  probable,  that  all  Patents  of  this  Nature  were 
pafled  de  Authoritate  Parliamenti :  I  could  mention'^ 
great  Number  of  them  (was  it  neceffary),  which  ap- 
pear not  upon  the  Parliament-Rolls,  which  yet  are 
all  fubfcribed,  per  brenje  dc  privato  Jigillo  i^  de  data, 
prredida  authoritate  parliamenti. 

In  Edvuard  the  Fourth's  Reign  alfo,  to  conclude  this 
Head,  there  are  above  a  dozen  Patents  of  this  Nature, 
which  by  their  Subfcription  appear  to  have  been  pafled 
by  Authority  of  Parliament ;  but  what  is  fomething 
remarkable   in   this  Reign  is,  that  in  one  Patent,  by  Rot   Ch. 
which  John,  the  King's  Brother's  Son,    was  created  7  Ed: IV. 
Earl  oi'  Lincoln,  the  Parliament  not  being  concerned  in  n.  40. 
the  Creation,  a  Clauie  of  non  ohjlante,  any  Cuftom  or 
Ufage  to  the  contrary  (which  Claufe  I  take  to  be  the 
firft  of  the  Kind)  is  inferted  into  it. 

From  what  has  been  now  faid  in  relation  to  the 
creating  of  Earldoms,  ^c.  I  think  I  need  not  go  about 
to  draw  any  Conclufions,  but  leave  it  to  every  Reader 
to  judge  what  the  natural  Confequence  is.  Now  if 
this  was  the  Cafe  in  relation  to  Patents,  by  which  an 
Advancement  only  in  the  Peerage  was  granted,  it  may 
well  be  expedled,  that  the  fame  Method  was  alfo  ob- 
ferved in  the  creating  o{  Barons,  by  which  the  Voters 
in  the  Houfe  of  Lords  were  increafed,  and  every  par- 
ticular Lord  had  a  new  unchallengeable  Judge  impofed 
upon  him.  Nor  does  the  Practice  deceive  our  Expec- 
tation ;  for  during  all  that  Time,  that  is,  from  the 
49th  of  Henry  III.  unto  the  firfl  oi  Henry  VII.  (what- 
ever Exception  there  may  be  to  the  contrary  as  to 
Earldoms),  there  is  notone  Inftance  (unlefs  the  firlt  be 
allowed  to  be  fo)  of  a  Baron's  being  created  by  Patent 
othcrwife  than  in  Parliament:  And  indeed  it  feems 
reafonable  that  it  fhould  be  fo ;  for  a  Barony  (as  before 
is  obferved)  was  originally  founded  altogether  upoa 
Realty,  and  all  the  Dignity  and  Privileges  of  the  Lords 

K  2  were 
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were  derived  from  their  being  Tenants  per  Barotriam  } 
What  lefs  therefore,  than  a  Patent  pafied  in  Parliament, 
can  make  a  Man,  who  was  not  a  Tenant/^r  Baroniam, 
be  confidered  in  Law  as  if  he  was  ?  for  fuch  was  the 
EfFeft  and  Operation  of  their  Patents  :  And  the  Lords, 
even  unto  this  Day,  notwithftanding  that  all  Baronial 
Services,  l^c.  are  by  Statute  taken  away,  muft  in  a 
great  many  Particulars  be  confidered  as  fuch.     But  I 
forbear  entering  further  into  any  Confiderations  of  this 
Nature,  and  proceed  to  give  an  Account  of  thofe  Pa- 
tents that  have  been  pa/Ted  for  the  Creation  oi  Barons, 
and  the  Reader  wiil  perhaps  be  again  furprized,  when 
I  tell  him,  that  during  all   that  Time  there  were  but 
fifteen  Patents  pafTed  for  that  Purpofe. 
Rot.  Pat.        The  firft  Perfoa    (as  every  Body  knows)  who  was 
1 1  Ric.  II.  created  a  Baron  by  Patent,  was  John  de  Beauchampe  in 
p.I.m.l2.  II  Rich.  II.  but  then  it  is  remarkable,  that  he  never 
fat  in  Parliament  as  a  Baron  (though  his  Name  is  upon 
the  Lifts  of  Summons  to  Parliament  in  the  Year  of  his 
Creation);  for  in  that  very  Parliament  he  was  attainted, 
as  bcir.g  one  of  the  Accomplices  of  the  Earl  oi  Sujhlk 
and  Duke  oi  Ireland,  isSc.   befidc-  which  it   is  alio  to 
be  obfcrved,  fhat  when  his  Patent  pafied,  Michael  de  la 
Pole  had  the  Keeping  of  the  Great  Seal,  and  for  that 
Reafon  his  Patent  could  never  have  been  allowed  in 
Parliament ;   for  in  the  Parliament  held  in  the  preced- 
ing Year,  the   Great  Seal  had  been  taken  away  from 
Michael  de  la  Pole,  and  he  was  declared  incapable  of 
ever  having  it  again  ;  and  therefore  one  of  the  Articles 
againft  this  yoh»  de  Beauchampe  was,  that  he  had  coun- 
felled  the  King,  contrary  to  the  Declaration  of  Par- 
Itot.  Pari,  liament,  to  give  the  Seals  again  to  him,  'viz.  *'  Item 

M  Ric.  JI.  "  hi  ou  a  Darrein   Parlement Michel  de  la 

*f  Pole   pur  diverfes  caufes    dedioneftes feuft 

*•  difcharge  del  office  de  chanceller  &  le  grant  fele 
"  le  roy  feuft  pris  de  hiy  les  dits  (of  which  John  de 
*'  Beauchampe  is  one)  luy  fift  reavoir  le  gran  t  fele  • 

*.*  Qiiel  feuft  fubvcrfion  de  toute  la  ley  du  royaulme^ 
•'  t5V."  This  Patent  therefore  was  no  other  than  ^ 
vain  Attempt  for  the  Creation  of  a  Baron,  which  ne- 
ver took  place  ;  nor  was  he  ever  more  fummoned  tp 
Parliament,  but  in  fome  few  Years  afterwards  exe^ 
cutcd.  Another  Reafon  alfo  of  the  Animofity  the  Ba- 
pns  ftjowed  againft  this  "John  de  Beauchampe,  was,  hi? 

bein^ 
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being  a  Confederate  with  Sir  Nicholas  Srembre,  Mayor 

of  London,  in  whofe  Favour  that  weak  Prince  Richard 

the  Second  had  intended  to  change  the  Name  of  the 

City,  and  to  create  him  Duke  of  Neiv-Troy.    "  Hie  fi 

**  vixiffet  (fays  Henry  de  Knighton  J,  Dux  TroJ^  per  re-  Knighton 

*'  gem  fa£lus  fuiflet.     Nam  ab  antiquo  civitas  Lon-  inter  de- 

*'  donienfis,    Troia  Minor   vocata  eft.     Et  fic  dux  de  cem  Scr. 

*.♦  Londoniis   eflet   mutato   nomine  Londoniarum  in  p.  2727. 

*'  Tiomen  Trojan. 

2.  The  Second  Baron  who  was  created  by  Patent, 
was  Sir  John  Cornwall,  in  whofe  Patent   (fpr  the  firft 

Time  at  Icaft  that  I  have  feen),  the  Phrafe  of  the  Three  Rot.  Pat. 
States   of  Parliament  is  ufed.     "  In   trium  ftatuum  ii  H.  6. 
•'  ejufdem  parliamenti  prasfentia  de  gratia  fua  fpeci- p-i.m.  i6« 
.**  ali  &  ex  certa  fcientia  fua  ac  de  advifamento  8c 
"  confenfu  ducis  Gloucefter'  &  Cardinalis  Winton'ac 
.**  cceterorum    dominorum  fpiritualium    &    tempora- 
"  Hum  in  parliamento.'' 

3.  The  third  was  Sir  Ral/ih  Botiller,  who  was  ere-  Rot.  Pat. 
ated  Baron  oi  Sudley,  "  De  advifamento  concilii  nof-  20  H.  6. 
"  tri,  ^c."  and  the  Patent  was  paffed,  '*  Per  breve  de  m.  2^, 

*'  privato  figillo  &  de  data  prxdidl.  authoritate  parlia- 
.«♦  menti." 

4.  In  the  Parliament  Roll  of  the  20th  of  Henry  the  Rot.  Pari, 
Sixth,  there  is  nMemorandam  of  the  King's  having  alfo  20  H.  6,. 
created  the  above-mentioned  Sir  yohn  Corn^vall  Baron  n.  10. 

of  Milbroke,  "  De  advifamento  &  confenfu  domino- 
*'  rum,  13 c.  creavimus,  l£c.  in  Baronem  indigenam  reg- 
**  ni  fui  AnglicC  per  nomen,  ^c.  Baronis  de  Milbroke." 

5 .  The  fifth  was  in  favour  of  John  Talbot,  Son  of  the  Rot.  Cart, 
Earl   of  Salop  hy  Margaret  his   Second  Wife,  eldcft  21  &  22. 
Daughter  and  Coheirefs  oi  Richard 'Ea.rX  of  Warwick,  ii,6. 11.2X4 
by  Elizabeth  his  Wife,  the  Daughter  and  Heirof  Mor- 

garct  (the  Wife  of  Thomas  Lord  Berkeley),  who  was  the 
Daughter  and  Heir  of  Warin  Lord  Lijle.  The  Patent 
is  fer  brefve  de  prvvato  Jigillo  ^  de  authoritate  Parlia  - 
menti,  and  is  to  this  Purpofe.  **  Nos  nedum  praemif- 
*•  fa— verumetiam  qualiter  praefatus  Warinus  &  om- 
*•  nes  anteceffores  fui  ratione  dominii  &  manerii 
)"  pra:dift.  (iT.  Kingefton  Liile  in  Com.  Berkes)  no- 
•'  men  &  dignitatem  baronis  &  domini  de  Lifle  a  tem- 
f  pore  quo  memoria  hominum  non  exiftit,  optinue- 
**  runt  &  habuerunt,  ipfe  &  omncs  fucceflbres  fui  ab 
**  eodem  tempore  per  hujufmodi  nomen  loca  &  feffi- 
7  '*  ones 
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^'  ones  &  alias  prseminentias  in  parllamentis,  &  cons- 
*•  ciliis  regiis  ut  cacteri  barones  regni   Angliu:  a  foto 

•*  tempore  prsedido  habuerunt  &  optinuerunt . 

*•  Ne  propter  temporis  prolixitatera    aut    fucccffionis 
"  variationem  aliove  modo  de  hujufmodi  ftylo,  no. 

«  "  mine,  &  dignitate  dubitari   pofl'et." .'And 

then  reciting  that  the  faid  Barony  or  Manor  o?  Khige- 
Jion  Lif,e,  was  by  the  Confent  of  his  Mother  in  the  pof- 
icffion  of  the  faid  John  Talbot,  it  follows,  "  Ad  remo-. 
"  vendum  oninem  diibitationis  fcrupulum  ipfum,  ^r. 
*•  creamus,  djf^."  It  is  to  be  obfervcd  that  this  Barony 
was  altogether  Feudal,  and  therefore  (confidering 
what  has  been  before  faid)  the  Reafon  why  the  Au- 
thority of  Parliament  was  wanting  in  this  Cafe  may 
pofiibly  be,  that  his  Mother  being  then  alive,  the  Ba- 
rony was  aftually  in  her,  and  could  not  be  transferred 
to  the  Son  otherwife  than  by  Parliament. 
Rot.  Pat.         6.  The  fixth  was  Sir  "John  Beauchampe,  who  by  Pa- 

25  H.  6.      tent  was  created  Baron  Beauchampe  of  Bonvycbe. 

p. 2.  m.33.       7.  The  feventh  was  Sir  "John  Stourton,  who  was  cre- 
Ror,  Pat.    atcd  Baron  Stourton. 

26  H.  6.         8.  The  eighth  was  Sir  Thomas  Hoo,  by  the  Name  of 
p.  2.  m.  6.  Baron  Hoo  de  Hajiyng., 

ibid.  m.  9.  The  ninth  was  Sir  Richard  Wyd'vilU,  by  the  Name 

23.  of  Baron  and  Lord  Ryvers. 

ibid.  m.  4.       10.  The  tenth  was  Sir  Thomas  Grey,  by  the  Name  of 

Rot.  Cart.  Baron  of  Richmonde  Grey. 

28  H.  6.  II.  The  eleventh  was  Sir  Thomas  Percy,  by  the  Style 

11.3^.  of  Baron  of  Egremonf. 

|lot.  Pat.         12.  The  twelfth  was  Sir  Richard  Fenys,  who  in  the 

28  H.  6.     Right  of  his  Wife  Johanna,  Daughter  and   Heir   of 

p.  I.  m.io.  Thomas,  the  eldefl:  Son  and  Heir  of  the  Lord  Dacre  is 

Rot.  Pat.     declared,  l^c.  Lord  Dacre. 

37  H.  6.  13.  The  thirteenth  was  '^\x  Humphry  Stafford,  by  the 

p.  I .  m.20.  Name  of  Baron  Southnuyke. 

Rot.  Pat.         14.  The  fourteenth  was   Sir  Walter  Blount,  by  the 

4  Ed.  4.      Name  of  Lord  jl/oawz/q)'. 

p. I.  m.17.       15.  The  fifteenth  was  S\r  Edvcard  Grey,  who  in  the 
Rot.  Pat.    Right  of  his  Wife,  the  Sifter  and  Heir  of  the  before- 

5  Ed.  4.      mentioned  John  Lord  Talbot,  was  declared  Lord LlJIe. 
p.  I.  m.  6.      I  believe  thefe  are  all  the  Patents  for  Baronies  that 
15  Ed.  4.    were  pafTed  before  the  firft  of  Henry  the  Seventh,  and 

they  are  all  pafled  per  bre've  de  pri'vato  figillo  \£  dc  au- 
thoritate  parliamcnti,  and  confequently  had  all  of  theni 

the 
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the  force  of  Afts  of  Parliament.     It  is  likewife  Turthef 
to  be  obferved,  that  in  every   one   of  thefe  Patents 
(except  two  or  three),  there  are  Words  which  either 
exprefly,    or   by   the    iirongeft    Implication   imply   a 
Right  to  demand  a   Writ  of  Summons  to  all  future 
Parliaments.     Since  the  Middle  of  the  Reign  of  Henry 
the  Eighth,  a  particular  Claufe  has  been  conftantly  in- 
ferted  for  this  Purpofe,  **  Didtus  A.  B  &  haeredes,  i^<. 
"  &  eorum  quilibet  habeat  teneat  &  poffideat  fedem, 
*'  locum  &  vocem  in  parliamentis  publicis  comitiis 
**  &confiliis  noftris,  i^c.    inter  alios  baroties,  \xl  ha- 
*'  rones  parliamentorum,  &c."  The  conftant  Ufe  of  this 
or  the  like  Claufe,  which  is  almoft  as  old  as  the  Crea- 
tion oi  Barons  by  Patent  itfelf,  does  in  fome  Meafure 
jufHfy  what  I  before  obferved  in  relation  to  Barons  by 
Tenure,  -viz.  that  though  every  Lord  of  Parliament  was 
a  Baron,  yet  every  Baron  was  not  a  Lord  of  Parliament; 
but  what  further  evinces  that  for  fome  Time,  even  after 
Henry  the  Seventh,  the  Notion  prevailed,  or  rather  ftill 
continued,  that  a  Seat  in  Parliament  was  perfedly 
diftinft  from  Barony,  is,  that  if  a  Man  was  by  Patent 
created  &  Baron  without  a  Claufe  in  it,  granting  him  a 
Seat  and  Voice  in  Parliament,  he  had  not  a  Right  to 
demand  a  Writ  of  Summons.     At  leaft  two  fuch  Ba- 
rons have  been   by  Patent  created,  one  by   Henry  the 
Eighth,  by  Name  Roiert  Cur/on,  who  had  before  been 
created  a  Baron  of  the  Empire  by  the  Emperor  Maxi- 
milian, the    other  by   King   James  the  Firft,  whofe 
Name  was  Thomas  Arundel,  and  who  likewile  had  been 
created  a  Baron  of  the  Empire.     Thefe  two  Gentle- 
men  feem  to  have  been  pretty  much  in  the  Cafe  of  the 
above-rtientioncd  Barones  Minores  ;  they  were  Barons  to 
all  Intents  and  Purpofes,  and  wanted  nothing  but  a 
Writ  to  make  them  Lords  of  Parliament. 

I  believe  it  no  ways  neceflary  to  make  any  particu- 
lar Remarks  upon  the  Patents  of  Honor  that  were 
pafied  during  the  Reigns  of  Henry  the  Seventh  and 
Eighth,  Ed'ward  the  Sixth,  Queen  Mary,  Queen 
Elizabeth  :  Since  every  one  knows  that  from  the  Reign 
oi Henry  the  Seventh,  the  Crown  has  got  Ground  in 
this  RefpeiSt,  and  gone  on  ftill  more  and  more  to  ex- 
ercife  the  Prerogative  of  creating  Peers.  It  is  noto- 
rious that  in  Parliament,  each  Branch  of  the  egifla- 
ture  are  poffeiTed  of  what  may  be  called  Peculiars. 
^  That 
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That  Is,  that  Laws  of  a  particular  Nature  do  not  re- 
gularly, nor  according  to  the  eftablifhedCouffe  of  Par- 
liamentary Proceedings,  take  their  Rife  or  Commence- 
ment but  in  one    Houfe  or  the  other,  according  to 
the  Tendency  of  the  Bill  propofed.     Thus   (for  In- 
ilance)  a  Money  Bill,  a  Bill  for  regulating  Eledlions, 
tfff.  always  begins  in  the  Houfe  of  Commons,  and,  on 
the  other    Hand,    Bills  relating    particularly   to  the 
Peers,    as    for  Inftance,  the  now   depending   Bill  of 
Peerage,  See.  as  are  conftantly  begun  in  the  Houfe  of 
Lords.     And  Adls  of  Grace,  general  Pardon,  tffr .  do 
with  the   fame   Regularity  always   receive  their  firft 
Beginning  from  the  Crown.     Which  Method  of  Pro- 
ceeding does  in  no  wife  abridge  or  limit  the  Power 
of  refufing  the   Bill   propofed,  which  is,  and  always 
muft  be  in  the  other  Branches  of  the  Legiflature.     I 
have  taken  Notice  of  thefe  Particulars,  becaufe  from 
what  has  been  before  faid,  upon  the  Subjeft   of  Pa- 
tents for  Baronies,  conftantly  pafiing  in  Parliament,  it 
feems  not  an  unlikely  Suppofition,  that  during  the 
Time  thofe  Parliamentary  Patents  were  the  conllant 
Ufagc,  that  they  were  of  the  Nature  of  Ads  of  Grace  } 
that  is,  that  though  they  could  be  propofed  but  only  by 
the  King  as  the  Fountain  of  Honor,  yet  the  Lords 
had  perhaps  a  Negative  upon  all  Patents  of  that  Na- 
ture, jufl:  as  they  now  have  upon  all  Ads  of  Grace, 
The  Reader  muft  judge  how  far  the  prefent  Cuftom 
of  all  Patents  being  firft  read  in  the  Houfe  of  Lords, 
before  the  Patentees  are  admitted  to  aft  as  Barons, 
does  feem  to   favour  the  Notion.     But  if  the  Lords 
ever  had  fuch  a  Right,  I  own  myfelf  ignorant  of  any 
Law  by  which  they  could  have  loft  it.     It  is  true, 
however,  that  they  have  not  for  more  than  this  hun- 
dred Years  cxercifed  it,  and  (with  whatever  Intention 
feveral  Peers  may  poffibly  have  been  created),  by  their 
admitting  of  all   new  created  Peers  into  their  Houfe, 
they  have  confented  as  a  Body  to  their  Peerage,  and 
aftually  given  them  a  parliamentary  Right  and  Title 
to  their  Honours. 

The  greateft  Change  that  ever  happened  in  the 
Con&hauon  of  England,  was  in  the  Reign  of  Henry 
the  Seventh.  Nor  is  there  any  ftronger  Inftance  of 
the  Truth  of  that  Maxim,  that  Pcwer  is  really /hummed 
upon  andia/eparahly  fellcv.'s  Property.     For  before  the 
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Re'mn  of  that  Prince,  the  Balance  of  Power  agalnil  the 
Crown  was  in  the  Lords,  and  it  cannot  be  well  dif- 
puted    but  that  the  Crown  had  antiently,  as  unlimit- 
ed a  Power  to  ereft  Burroughs,  as  to  create  Peers.  And. 
therefore  it  is  that  until  his  Time,  the  Lords  did  not 
luffer  the  Prerogative  of  creating  Barons  to  be  exerciled 
otherwife  than  in  Parliament,    though   at   the  lame 
Time  they  were  not  very  unwilling  the  Crown  Ihould 
create  Burroughs,  which  the  Commons  had  not  always 
Strength  enough  to  hinder,  and  which  by  being  tre- 
fliientlv  fituated  upon  the  Lands  of  the  Lords,  were 
no  inconfiderable  Increafe  of  their  Power.     But  fince 
that  Reign  the  Lords  having  been  fet  at  full  Liberty 
to  alienate  their  Eftates,  Power  has  with  the  PofTeffion 
of  Land  fhifted  itfelf  to  the  Commons,  and  accord- 
incly  they  have  been  ever  fince  the  only  formidable 
Curb  upon   the  Crown.      Until  the  End  of  Queen 
Elixabethh  Reign,  though  the  Prerogative  of  creating 
Peers  ftill  grew,  yet,  as  it  was  not  exercifed  in  a  Man- 
ner any  Thing  grofs,  it  was  not  complained  ot ;  but 
James  I.  finifhed  the  Power  of  the  Commons  by  part- 
ine  with  his  Fee-Farm  Rents,  Court  of  Waras,  t5f. 
Lords  he  created  innumerable,  and  fome  Burroughs ; 
but  the  Crown  foon  found  it  convenient  to  quit  that 
Praaice;  and  now  the  Commons  (juft  as  the  Lords 
did  with  relation  to  Peerages,  while  the  Barons  were 
Feudal)  begin  openly  todifpute  the  Power  of  creating 
Burroughs;  and  I  believe  every  Reader  will  agree,  that 
if  a  Burrough  was  now  to  be  erefted,  its  Members 
would  find  it  pretty  hard  to  gain  Admiffion  into  the 
Houfe  of  Commons.  „  ,       ^r       a 

But  to  conclude  this  Enquiry,  it  muft  be  obferved, 
that  in  every  Reign  fince  that  oijamesl.  there  have 
unhappily  been  perpetual  Difputes  between  the  Crown 
and  the  People,  concerning  the  Bounds  of  Liberty  and 
Prerogative  ;  and  therefore,  to  an  impartial  Confiderer 
of  the  Conftitution,  it  will  feem  reafonable  in  a  Que- 
ftion,  relating  to  the  Conjiltution  as  fuch,  to  exaniine 
how  it  was  underftood  before  his  Acceflion  ;  a  View 
of  which,  fo  far  as  it  relates  to  the  Peerage,  I  have 
endeavoured,  as  fully  as  1  was  able,  to  preient  to  the 
'Reader  :  And  as  for  what  has  happened  fince  the  Ac- 
ct^ion  oi  James  I.  in  relation  to  the  numerous  Crea- 
tion  oi  Peers,  I  Ihall  only  add,  that  it  has  been  com- 
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pfained  of  in  every  Reign.  It  was  an  Article  againft 
the  Great  Duke  oi Buckingham,  the  powerful  Favourite 
of  two  Kings ;  and  by  feveral  Protefts  in  the  Journals 
of  the  Houfe  of  Lords,  during  the  Reign  oi  Charles  II. 
It  IS  manifeft  that  the  Increafe  of  the  Peerage  was  by 
them  then  thought  a  Grievance ;  and  every  Man  re- 
members, that  the  laft  Inftance  of  the  Abufe  of  this 
Prerogative  was,  by  the  now  fitting  Houfe  of  Com- 
mons, made  an  Article  of  Impeachment  againft  th^ 
prefent  Earl  of  Oxford, 
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